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PON the recommendation of the State Tax 
; | Commission, the 1944 New York Legislature 

made some radical changes in the franchise 
tax law. 

Prior to the year 1880, the revenue of the State of 
New York was derived almost wholly from taxes 
on real and personal property. That year there was 
enacted the first New York State franchise tax,’ pat- 
terned almost entirely on that of the Commonwealth 
of Pennsylvania, where it had been successfully ad- 
ministered for some years. The tax was based on 
dividends paid and if the dividends were less than 6%, 
the rate was 11% mills on the value of the capital 
stock. Without tracing all the changes that occurred 
in the intervening years, we find that the next step 
of importance in the taxation of corporations in New 
York was the segregation of mercantile and manu- 
facturing corporations from others in the year 1917.? 

Under the 1917 law, mercantile and manufacturing 
corporations were taxed at the rate of 3% on net 
income reported to the United States Treasury De- 
partment. If acorporation did not do business wholly 
within the state, its income was allocated by a rather 
unique formula, viz.: the ratio of notes and accounts 
receivable, tangible property and shares of stock 
owned in other corporations attributable to the state 
compared to the total of such assets. This formula 
has been in use until this year, 1944. Between 1917 
and 1943, various technical changes of one kind or 
another were made but these need not be discussed. 
Suffice it to say that the rate of tax on income was 
first increased to 414% and then to an emergency rate 
of 6%, which stillapplies. It also might be mentioned 
that after 1917, a minimum tax was imposed, based 
on capital stock and in any event, no tax could be 
less than $10.00. In 1930, the minimum was raised 
to $25.00.$ 

As the law stood before this year’s change in the 
franchise tax, the tax would be the greatest pro- 
duced by any one of the following four bases: 








1 Chapter 542 of the laws of 1880. 

? Chapter 726 of the laws of 1917, which added article 9-a to the 
tax law. 

’ Chapter 684 of the laws of 1930. 
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(a) 6% of entire net income (which was presum- 
ably the same as net income reported to the 
United States Treasury Department), plus or 
minus certain adjustments provided for in the 
act; or 

(b) 1 mill upon each dollar of the value of issued 
capital stock, such stock being deemed to have 
a value of not less than its average market 
value during the corporation’s fiscal or calen- 
dar year, and not less than its face value or 
net worth as of the last day of the corpora- 
tion’s fiscal or calendar year, and not less than 


$5.00 a share; or 


(c) 6% applied to the following base: From the 
sum of entire net income and salaries and other 
compensation paid to all elected or appointed 
officers, and/or paid to any stockholder own- 
ing in excess of 5% of the issued capital stock 
of the corporation, deduct an exemption of 
$5,000 and any net loss for the reported year, 
and from the sum so found, deduct an addi- 
tional exemption of 70% ; or 

(d) $25.00. 

The tax was based on a corporation’s income for 
the fiscal or calendar year ending before July Ist of 
the year preceding the date on which the privilege 
year began, viz.: November Ist. Returns were due 
on May 15th, but where the year ended March 3lst, 
April 30th, May 31st or June 30th, an automatic ex- 
tension of four months from the end of the fiscal year 
was granted for their filing. Since the privilege year 
did not begin until November Ist following the date 
when the returns were due, often a long period inter- 
vened between the time the income was earned and 
the time a tax based thereon was payable. For in- 
stance, where a fiscal year ended on July 31, 1941, 
the franchise tax return based on that year’s income 
was not due until May 15, 1942. On that date, one- 
half the tax, but not less than $25.00, was payable, 
the balance being due between November 15, 1942 
and January 15, 1943 (about a year and a half after 
the close of the fiscal year). The franchise tax year 
for the privilege of exercising the corporate franchise 
in the case of such a domestic corporation or of doing 
business within the state in the case of such a foreign 
corporation, did not begin until November 1, 1942. 
If our hypothetical corporation dissolved or withdrew 
from the state on or before October 31, 1942, it would 
not have to pay a tax based on the income for either 
the fiscal year ended July 31, 1941 or that ended July 
31, 1942. In fact, it could obtain a refund of the part 
of the tax paid with its May 15, 1942 return. This 
resulted in a large loss of revenue to the state. 

Several types of corporations were not subject to 
tax on income—among others, real estate, transpor- 
tation and transmission, utility, holding companies, 
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NEW YORK STATE FRANCHISE TAX 


Chart showing application of new Article 9-a to base and privilege periods 





























Return due May 15, Return due May 15, Return due May 15, Return due May 15, Return due May 15, 

Corporation 1943 1944 1945 1946 1947 

fiscal year Base Privilege Base Privilege Base Privilege Base Privilege Base Privilege 

ending period period period period period period period period period period 
Dec. 31 Cal. year 11/1/43to Cal. year 11/1/44to Cal. year 11/1/44to a $$ ——— 
(Cal. yr.) 1942 10/31/44 1943 12/31/44 1944 12/31/44 Cal. year 1945 Cal. year 1946 

aS ae 2/1/42 to 11/1/43to 2/1/43to 11/1/44to 2/1/44to 11/1/44to 2/1/45 to 1/31/46 2/1/46 to 1/31/47 

: 1/31/43 10/31/44 ~=—-:11/31/44 1/31/45 =—-.1/31/45 1/31/45 

Feb. 28 (29) 3/1/42to 11/1/43to 3/1/43to 11/1/44to 3/1/44to 11/1/44to 3/1/45 to 2/28/46 3/1/46 to 2/28/47 
2/28/43 10/31/44 2/29/44 2/28/45 = 2/28/45 2/28/45 

Mar. 31* . 4/1/42 to 11/1/43 to 4/1/43to 11/1/44to 4/1/44to 11/1/44to 4/1/45 to 3/31/46 4/1/46 to 3/31/47 
3/31/43 10/31/44 3/31/44 3/31/45 = 3/31/45 3/31/45 

Apr. 30 * 5/1/42 to 11/1/43 to 5/1/43 to 11/1/44to 5/1/44to 11/1/44to 5/1/45 to 4/30/46 5/1/46 to 4/30/47 
4/30/43 10/31/44 4/30/44 4/30/45 4/30/45 4/30/45 

May 31*.. 6/1/42 to 11/1/43 to 6/1/43to 11/1/44to 6/1/44to 11/1/44to 6/1/45 to 5/31/46 6/1/46 to 5/31/47 
5/31/43 10/31/44 35/31/44 5/31/45 = 5/31/45 5/31/45 

June 30*... 7/1/42 to 11/1/43to 7/1/43 to 11/1/44to 7/1/44to 11/1/44to 7/1/45 to 6/30/46 7/1/46 to 6/30/47 
6/30/43 10/31/44 6/30/44 6/30/45 6/30/45 6/30/45 

July 31 .... 8/1/41 to 11/1/43to 8/1/42to 11/1/44to 8/1/43to 11/1/44to 8/1/44to 11/1/44to 8/1/45 to 7/31/46 
7/31/42 10/31/44 ~=—7/31/43 7/31/45 = 7/31/44 7/31/45 = 7/31/45 7/31/45 

Aug. 31 9/1/41 to 11/1/43 to 9/1/42to 11/1/44to 9/1/43to 11/1/44to 9/1/44to 11/1/44to 9/1/45 to 8/31/46 
8/31/42 10/31/44 = 8/31/43 8/31/45 8/31/44 8/31/45 8/31/45 8/31/45 

Sept. 30 ... 10/1/41 to 11/1/43 to 10/1/42 to 11/1/44to 10/1/43 to 11/1/44to 10/1/44to 11/1/44to 10/1/45 to 9/30/46 
9/30/42 10/31/44 9/30/43 9/30/45 9/30/44 9/30/45 9/30/45 9/30/45 

Oct. 31 11/1/41 to 11/1/43 to 11/1/42 to 11/1/44to 11/1/43 to 11/1/44to 11/1/44to 11/1/44to 11/1/45 to 10/31/46 
10/31/42 10/31/44 10/31/43 = 10/31/45 10/31/44 += 10/31/45 10/31/45 ~=10/31/45 

Nov. 30 12/1/41 to 11/1/43 to 12/1/42 to 11/1/44to 12/1/43to 11/1/44 to rs 
11/30/42 10/31/44 11/30/43 11/30/44 =—-:11/30/44_ —:111/30/44 12/1/44 to 11/30/45 12/1/45 to 11/30/46 


i 


+ It is assumed that the corporation is exercising its franchise or 
doing business in New York from the earliest date to the latest date 
in the base period columns above. Does not apply to holding cor- 


etc. These were taxed under special provisions of 
article 9 whereas the business corporation franchise 
tax, as stated, is levied under article 9-a. Holding 
companies * were defined as those “whose sole busi- 
ness consists of the holding of stocks of other corpo- 
rations for the purpose of controlling the management 
and affairs of such other corporations”. The term 
“sole” left no discretion with the Tax Commission 
and any corporation which deviated in its holdings 
only slightly from the definition would be classed 
as a business corporation and taxed at much higher 
rates. The consequence was that no foreign holding 
corporation subjected itself to the statute and only 
a few such domestic corporations came under it. 
Some years ago, too, there was written into arti- 
cle 9-a, a special provision dealing with investment 
trusts.” Here, again, the definition was such that a 
slight variation in holdings from the terms prescribed 
by the statute would subject such a corporation to a 
much higher tax. It will be recognized that since 
the statute drew artificial lines which a corporation 
might unwittingly cross, the result was that these 
types of corporations were not attracted to New York. 

With the purpose in mind of eliminating some of 
the distinctions created by the statute in classifying 
corporations, making the privilege year coincide with 
the fiscal year of the corporation, changing the for- 
mula for allocating income, eliminating any reference 
to face value or a presumed value of $5.00 per share 
of capital stock for the purpose of the minimum tax, 
and putting the state in the position to be able to 
collect a tax on income not yet subjected to a franchise 
tax, Commissioner Rollin Browne, President of the 
New York State Tax Commission, constituted a 
sroup composed of the other two members of the 
lax Commission, a research consultant, the heads of 


_—_—_— 


* Section 18g of the tax law, repealed by Chapter 415 of the laws of 
944, 


* Section 214-b as added by Chapter 201 of the laws of 1938. 


New York’s New Franchise Tax Law 


Prepared by Leo Mattersdorf 
porations heretofore taxable under section 188 of the tax law. 
* Return due four months after close of fiscal year. 


some of the bureaus in the Department of Taxation 
and Finance, as well as lawyers and accountants 
versed in the franchise tax law, to work with him 
on a revision. The writer was a member of that 
group. Asa result of these deliberations, this group 
rendered a report to Governor Dewey on November 
12, 1943. At first, it was contemplated that article 9-a 
be amended, but because there were so many con- 
flicting provisions and the material was not logically 
arranged, it was finally decided to repeal the article 
and rewrite it in its entirety. A bill, based on the 
recommendations made to the Governor, was intro- 
duced in the legislature on January 24, 1944, was 
passed by both houses and signed by the Governor 
on March 3lst of this year.6 Under its terms, the 
new article 9-a does not affect returns due on May 15th 
this year, 1944, or those of fiscal year corporations 
whose years end on or before June 30, 1944, except 
as to the privilege period to be covered. 


Income from Subsidiaries and Investments 


In order to eliminate the artificial distinctions be- 
tween investment trusts, holding companies and busi- 
ness corporations, all corporations are treated alike 
with respéct to the classes of income derived from 
subsidiaries and investments. Old section 188, taxing 
holding companies is repealed, as is the section taxing 
investment trusts (see footnote 5) which was part 
of old article 9-a. 

In the first place, three types of capital are recog- 
nized, viz.: subsidiary capital, investment capital and 
business capital. 

A subsidiary is defined to mean “a corporation of 
which over fifty per centum of the number of shares 
of stock entitling the holders thereof to vote for the 
election of directors or trustees is owned by the 


7 


taxpayer”. 





® Chapter 415 of the laws of 1944. 
7 Subdivision 3, section 208 of the new article 9-a. 
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“Subsidiary capital” is defined to mean: “Invest- 
ments in the stock of subsidiaries and any indebted- 
ness from subsidiaries, whether or not evidenced by 
written instrument, on which interest is not claimed 
and deducted by the subsidiary for the purposes of 
taxation under this chapter, provided, however, that, 
in the discretion of the tax commission, there shall 
be deducted from subsidiary capital any liabilities 
payable by their terms on demand or within one 
year from the date incurred, which are attributable to 
subsidiary capital.” * 

The term “investment capital” is defined to mean 
“investments in stocks, bonds and other securities, 
corporate and governmental, not held for sale to cus- 
tomers in the regular course of business, exclusive 
of subsidiary capital.” ® 

“Business capital” is defined to mean “all assets, 
other than subsidiary capital and investment capital, 
less liabilities not deducted from subsidiary capital, 
which are payable by their terms on demand or within 
one year from the date incurred, except that, subject 
to the provisions of subdivision six of section two 
hundred ten of this chapter, cash on hand and on 
deposit shall be treated as investment capital or as 
business capital as the taxpayer may elect”.2° Sub- 
division 6 of section 210 deals with the election given 
taxpayers in certain cases to allocate all their income 
on the basis of the business or investment formula 
which will be discussed below. 

“Subsidiary income” is not defined in the statute 
but, briefly stated, it is the income gains and losses 
derived from subsidiary capital. 


Investment Income and Entire Net Income 


“Investment income” may briefly be defined to be 
the income, including capital gains in excess of cap- 
ital losses, from investment capital,’! while business 
income is, generally speaking, the balance of the 
income.?” ) 

In defining “entire net income”, several changes 
have been made, three of which should be mentioned. 
Subsidiary income is not subject to tax. Fifty per 
cent of dividends, other than those received from 
subsidiaries, are exempted from tax and the franchise 
tax payable to the State of New York may be de- 
ducted only for the year in which such tax is paid and 
no tax is allowed as a deduction more than once. 
This latter provision was necessary because, if the 
franchise tax were deducted by a corporation report- 
ing on the accrual basis, once the period on which 
the tax is based coincided with the privilege period, 
the tax could not be determined until the “entire 
net income” were determined, but this in turn would 
depend in part on the franchise tax sought to be com- 
puted. An algebraic formula, therefore, would be 
necessary. But why the provision that a tax cannot 
be deducted more than once? An example will illus- 
trate the necessity of this. Assume the case of a 
corporation on the accrual basis filing a return based 
on the calendar year 1942. Its franchise tax return 
due on May 15, 1943 reflecting its income for that 
calendar year is for the privilege of doing business 
for the period from November 1, 1943 to October 31, 
1944. But its tax is paid as follows: One half with 
the return due May 15, 1943 and the other half pos- 


‘ 





8’ Subdivision 4, section 208 of new article 9-a. 

* Subdivision 5, section 208 of new article 9-a. 

” Subdivision 7, section 208 of new article 9-a. 

” See subdivision 6, section 208 of new article 9-a. 

“ For definition, see subdivision 8, section 208 of new article 9-a. 


'S For definition of ‘‘entire net income’’, see subdivision 9, section 
20g of new article 9-a. 
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sibly as late as January 15, 1944. The tax accrued in 
full on November 1, 1943. When the return based 
on 1943 was filed on May 15, 1944, the total tax could 
still be deducted on the accrual basis. But the return 
due on May 15, 1945 is governed by the new law as 
to computation and is based on the calendar year 
1944. Except for this provision, the corporation could 
again deduct that half of the tax paid in January, 1944. 


Dr. Schultz’s Plan 


In order to place the franchise tax on a current 
basis, Dr. William J. Shultz, the tax research con- 
sultant to the Tax Commission, suggested an ingeni- 
ous plan which was adopted.** Under it, any business 
corporation required to file a return on May 15, 1944, 
or certain later dates in the case of some fiscal year 
corporations, would pay the tax shown to be due for 
the privilege of doing business from November 1, 1944 
until the end of its fiscal or calendar year next suc- 
ceeding such date. The tax return which has to be 
filed on May 15, 1945 (or later dates in the case of 
certain fiscal year corporations) would cover the 
same privilege period while the return due in 1946 
(except in certain cases of fiscal year corporations) 
would cover the privilege period for the corporation’s 
preceding fiscal or calendar year. See the chart on 
page 243 for a detailed analysis of the base periods 
and privilege periods covered by all returns due by 
business corporations and investment companies (but 
not holding corporations) in the years 1943 to 1947 
inclusive. This chart has been prepared on the 
assumption that the corporation has been incorpo- 
rated in New York or doing business therein, from 
the earliest to the latest dates mentioned in the 
base period columns. It will be seen that a corpora- 
tion which continues in business in New York will 
pay no more than it would have paid under the old 
law and will pay the tax on the same dates as if the 
old law had not been repealed, but the privilege 
period for which the tax is paid has been changed. 
For instance, in the case of a calendar year corpora- 
tion, two taxes are paid for the privilege (the law is 
so worded that this is really one tax and not two for 
the same privilege) of doing business for the two 
months from November 1, 1944 to December 31, 1944, 
viz.: the taxes based on the returns to be filed on 
May 15, 1944 and May 15, 1945. In the case of a return 
due on May 15, 1946 by a calendar year corporation, 
the privilege year will be the calendar year 1945. 
Heretofore, a domestic corporation or a foreign cor- 
poration doing business in the state on November Ist 
was liable for the full tax and with respect to returns 
due on May 15, 1944, this is still true (but see the 
fourth succeeding paragraph with respect to a new 
tax on corporations ceasing to exercise their franchise 
or do business in the state). In the case of returns 
filed next year and thereafter, the tax appears to at- 
tach on the last day of the privilege period, so that 
it would seem that in the case of calendar year cor- 
porations, two taxes will accrue in the calendar year 
1944. In the case of certain fiscal year corporations, 
as many as three taxes will accrue in one fiscal year. 
Hence two, or in some instances three, such taxes may 
be deductible in one return for federal income tax 
purposes. 


Holding corporations, heretofore taxable under 
section 188 of article 9, have filed returns on or before 
March 1, 1944 based on the calendar year 1943 (irre- 
spective of their fiscal years) for the privilege of 





14 See section 209, new article 9-a. 
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doing business in the year 1944. That being so, the 
new article 9-a does not tax them again for this same 
privilege period. Strictly speaking, a true holding 
corporation, since its income would consist entirely 
of subsidiary income, would be exempt from a tax 
measured by income. However, the statute specifies 
how tax on income, if any, should be computed. 

In those cases, where such corporations have a 
fiscal year ending between January 31 and June 30th 
inclusive, a return was due on May 15th, 1944 (or 
within four months of the close of the fiscal year if it 
ended other than on January 31 or February 29). The 
tax for such corporations is for the privilege period 
beginning January 1, 1945 and ending on the last day 
of the fiscal year following that date, i. e., January 31, 
1945 to June 30, 1945 as the case may be. The base 
period to be used in measuring this tax is that part of 
the fiscal year ending between January 31, 1944 and 
June 30, 1944 which began on January 1, 1944, i. e., 
only a month to six months of the year is considered, 
as the case may be. The next return, that due on 
May 15, 1945 (or within four months of the close of 
the fiscal year if the year ends after the last day of 
February) is for the privilege ‘of doing business in 
the same period as the one covered by the 1944 return. 
But the base period is the full fiscal year ended in 
1945. Thereafter, base years and privilege years will 
be the same. 


Ceasing Business 


In the case of holding corporations whose years end 
between July 3lst and December 31st inclusive, they, 
too, will have filed returns on or before March 1, 1944 
for the privilege of doing business in 1944. Their first 
return under the new law is not due until May 15, 
1945, based on income for that part of their full fiscal 
years ending between July 31, 1944 and December 
31, 1944, as the case may be, earned on or after Jan- 
uary 1, 1944. The privilege year will begin on January 
1, 1945 and end with the close of the fiscal year of the 
corporation next ending after such date. The return 
due on May 15, 1946 will cover the same privilege 
year, but the base period is the full fiscal or calendar 
year ending in 1945. Thereafter base years and priv- 
ilege years will be the same. 


There was also enacted in the new statute a provi- 
sion’?® that every domestic or foreign corporation 
ceasing to exercise its franchise or to do business in the 
state (except certain corporations which need not be 
specified here) shall pay a tax based on the entire net 
income for each and every fiscal or calendar year or 
part thereof up to the date of such cessation to the 
extent that such entire net income has not thereto- 
fore been used as a basis of a franchise tax under old 
or new article 9-a. Hence, after enactment of the new 
law, no corporation can earn profits in the state, dis- 
solve or withdraw and thus avoid the franchise tax. 

The minimum tax on capital stock has been 
changed so that now it will be equal to 1 mill on each 
dollar of a corporation’s total business and investment 
capital. There is no longer any provision dealing with 
the face value, assumed $5.00 minimum value or 
average market value of stock. However, the new 
law provides that in addition to a tax based on one 
of the four minimum bases specified above (with the 
change noted as to capital), there shall also be added 
a tax at the rate of % mill for each dollar of the 
first $50,000,000, 14 mill for each dollar of the next 


8 Tbid. 
** Subdivision 3, section 209 of new article 9-a. 


New York’s New Franchise Tax Law 


$50,000,000 and % mill for each dollar over $100,000,000 
of the portion of the subsidiary capital allocated with- 
in the state. In other words, subsidiary income is not 
taxed but subsidiary capital is. The rates have been 
made low enough to be attractive to foreign holding 
corporations. 


The new act eliminates a provision contained in 
section 209 of old article 9-a, that having office furni- 
ture and fixtures in the state shall not be deemed to 
be doing business. The purpose of eliminating this 
phrase is to compel all corporations having an office 
in New York to file returns. Some will become sub- 
ject to tax, others not, depending on the circum- 
stances.** This provision is also important in connec- 
tion with the so-called “statute of repose” which will 
be mentioned later. 


A corporation which does business within and 
without the state is permitted an allocation of income 
and capital. A separate formula is provided for allo- 
cating (1) business capital, (2) investment capital 
and (3) subsidiary capital, but the business and in- 
vestment formulas are jointly applied to business and 
investment income, as will be explained later. In 
order to simplify the allocation computation, since 
most corporations have the greatest proportion of 
their income from business sources, it is provided *° 
that any corporation not taxed on a consolidated basis 
may, if its investment income is less than 25% of the 
total of business and investment income, elect to apply 
its business allocation percentage to its entire net 
income and its total business and investment capital 
and if a corporation not taxed on a consolidated basis 
derives more than 85% of its total business and 
investment income from investment sources, it may 
elect to apply the investment allocation percentage 
to its entire net income and its total business and. 
investment capital. In such cases, the use of one 
formula instead of two will affect the tax result only 
to a negligible extent in the vast majority of cases. 
On the other hand, any corporation which has 25% 
and up to and including 85% of its combined invest- 
ment and business income from investments must 
determine both the investment allocation percentage 
and the business allocation percentage. 


Will Publish Percentages 


The investment income percentage is determined 
by multiplying the amount of investment capital in- 
vested in each stock, bond or other security (other 
than governmental securities) during the period cov- 
ered by the report by the percentage of the entire 
capital or issued capital stock of the issuer or obligor 
thereof required to be allocated within the state on 
the report or reports, if any, required of such issuer 
or obligor for the preceding year. The Tax Commis- 
sion is authorized to publish these percentages. The 
sums so obtained are added and to this result is added 
the amount of investment capital invested during the 
period covered by the report in bonds or other 
securities issued by the State of New York or its 
subdivisions and the result so obtained is divided by 
the total of the investment capital during the period, 
other than obligations of the United States and its 
instrumentalities. The allocation percentage is ap- 
plied to all the investment income including that from 
United States bonds but if the investment allocation 
percentage should be zero, then interest on bank 





17 See subdivision 4, section 209 of new article 9-a. 
18 Subdivision 6, section 210 of new article 9-a. 
19 See subdivision 3, section 210 of new article 9-a, 


























































































































































































































































































































































































accounts and obligations of the United States and its 
instrumentalities must be multiplied by the business 
allocation percentage. 


The business allocation percentage is obtained by 
the use of three factors which constitute the so-called 
Massachusetts formula. These three factors are (a) 
the percentage of the corporation’s real and tangible 
personal property within the state compared with 
the total of the corporation’s real and tangible per- 
sonal property wherever located; (b) sales and other 
receipts allocated within the state compared to total 
sales and receipts, and (c) wages, salaries, and other 
personal service compensation paid employes within 
the state (except general executive officers) compared 
to total wages, salaries and other personal service 
compensation (except that paid to general executive 
officers). The three percentages are added and divided 
by three. 


Steps to Determine Percentage 


In order to determine the percentage to be applied 
to entire net income, the following steps must be 
taken: 

(1) Multiply the investment income by the invest- 
ment allocation percentage determined as 
above. The resultant product, of course, will 
be expressed in dollars. 

(2) Multiply the business income by the business 
allocation percentage determined as above. 
Here, too, the resultant product will be ex- 
pressed in dollars. 

(3) Add the products obtained in steps (1) and 
(2) and divide this result by the sum of the 
business and investment income. 

(4) The percentage obtained in step (3) is the 
allocation percentage to be applied to entire 
net income to determine the portion thereof 
taxable by the State of New York. 

It might be pointed out that in addition to sales, 
receipts to be used in the business allocation formula 
cover those from services performed within the state, 
rental from property situated in the state, royalties 
from the use of patents or copyrights within the state, 
and all other business receipts earned within the state. 
Sales are to be allocated to the state only if they are 
of tangible personal property located within the state 
at the time of the receipt of or appropriation to the 
orders, and of any such property not located at the 
time of the receipt of or appropriation to the orders at 
any permanent or continuous place of business main- 
tained by the taxpayer without the state, where the 
orders were received or accepted within the state. It 
should be noted that all other sales need not be in- 
cluded in the numerator of the receipts fraction, and, 
in many cases, this will result in a lower tax than if 
the requirement appearing in laws of other states 
were included, viz.: sales made by salesmen working 
out of an office located in the state. Where a corpo- 
ration does not maintain a regular place of business 
outside of the state other than a statutory office, the 
business allocation percentage is 100% but in the case 
of investment income, a corporation will be entitled 
to its investment allocation even though it has no 
office outside of the state. However, unless the Tax 
Commission is satisfied that less than 15% of invest- 
-ment capital is employed within the state, the investment 
percentage when applied to. investment capital can 
be no less than 15%. No such floor is placed on the 
investment allocation as applied to income. The Tax 
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Commission is given broad powers to use factors 
other than those mentioned in determining the busi- 
ness and investment allocation percentages if inequity 
would result in the use of the factors prescribed by 
statute. ; 

Subsidiary capital *° is allocated in the same man- 
ner as investment capital except, of course, that the 
investment in each security, etc., of the subsidiary is 
used as a basis for determining the allocation percent- 
age. Again, there is a floor of 15% for allocation of 
subsidiary capital unless the Tax Commission is 
satisfied that less than 15% of subsidiary capital is em- 
ployed in the state. It is further provided that in 
the case of any corporation not taxed on the basis 
of a consolidated report, the subsidiary capital of 
which, including cash or obligations which may be 
treated as subsidiary capital, is more than 85% of its 
total capital, the subsidiary capital to be allocated 
within the state shall not exceed 50%. Again, it 
makes no difference whether a corporation has offices 
within or without the state in order to permit it to 
allocate subsidiary capital. 


As has been pointed out, the tax on holding com- 
panies levied by section 188 of article 9 of the tax 
law is repealed, but all other companies taxed under 
article 9, such as real estate corporations, transpor- 
tation, transmission and utility companies, will be 
taxed as heretofore. They are not affected by the 
new law. 


There are many other provisions in this new statute 
dealing with technical situations which are not being 
touched upon in this article since that would make 
it far too lengthy. 


Three Other Enactments 


In conclusion, three other enactments of the legis- 
lature this year which are of interest, should be 
mentioned. The first ** authorizes the State Tax Com- 
mission to enter into written closing agreements in 
respect to any tax or fee imposed under article 9 or 
9-a—in other words, with practically all corporations. 
This statute became effective on March 29, 1944 but 
is applicable to all taxes and fees imposed by the two 
articles mentioned, whether payable before, on or 
after the effective date. The purpose of this enact- 
ment is primarily to permit corporations seeking to do 
business in the state to determine what the basis ot 
their tax will be under the proposed operating condi- 
tions within the state. In the absence of change ot 
the facts, fraud, material misrepresentation, etc., such 
agreements will be binding on the taxpayer and the 
state. 

Two other enactments *? (which may be considered 
as one) require every foreign corporation to designate 
the Secretary of State as the person upon whom 
process under the tax law may be served. If it fails 
to file such a designation, the Secretary of State shall 
be deemed to be so designated. The purpose of this 
is to permit the Tax Commission to sue for taxes in 
other states where that becomes necessary. 

The third statute * may be termed a “statute ol 
repose”. Under certain conditions, foreign corpora- 
tions may not have back taxes assessed or asserted. 
Many corporations have been doubtful in the past as 
to whether or not they are subject to franchise tax 


[Concluded on page 284] 








20 See subdivision 7, section 210 of new article 9-a. 
21 Chapter 331 of the laws of 1944. 

22 Chapters 413 and 509 of the laws of 1944. 

23 Chapter 414 of the laws of 1944. 
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Congress: We now have simplification in individ- 
ual income taxes, the Individual Income Tax Bill of 
1944 having been passed by both Houses, and the bill 
having gone to the President, from whom prompt 
signature i is expected. 

Withholding: New withholding rates are to go 
into effect January 1, 1945 and they are shown for the 
semi-monthly payroll period on page 283. The law 
contains tables giving the tax rates for the weekly, 
bi-weekly, monthly and daily payroll periods in addi- 
tion to the one shown here. 

Simplification: Simplification is partially achieved 
by the repeal of the Victory tax; the possible loss in 
revenue is obviated by an increase in the surtax rates 
as follows: 


“If the surtax net income is: 
Not over $2,000 


The surtax shall be: 
. 20% of the surtax net income. 


Over $2,000 but not over $4,000. ; , —-. plus 22% of excess over 

Over $4,000 but not over $6,000 aah as 26% of excess over 

Over $6,000 but not over $8,000 : a Gee 30% of excess over 
Over $8,000 but not over $10,000... aus ake 34% of excess over 
Over $10,000 but not over $12,000. . ge 38% of excess over 
Over $12,000 but not over $14,000... $3,406, plus 43% of excess over 
Over $14,000 but not over $16,000... Pg 47% of excess over 
Over $16,000 but not over $18,000... 9s sek gone 50% of excess over 
Over $18,000 but not over $20,000 .. $6,200, plus 53% of excess over 


Over $20,000 but not over $22,000... 
$20,000. 

Over $22,000 but not over $26,000... 
$22,000. 

$10,740, plus 62% of excess 
over $26,000. 

$14,460, plus 65% of excess 
over $32,000. 

. $18,360, plus 69% of excess 
over $38,000. 

$22,500, plus 72% of excess 
over $44,000. 

$26,820, plus 75% of excess 
over $50,000. 

$34,320, plus 78% of excess 
over $60,000. 

$42,120, plus 81% of excess 
over $70,000. 

$50,220, plus 84% of excess 
over $80,000. 

$58,620, plus 87% of excess 
over $90,000. 

Over $100,000 but not over $150,000 $67,320, plus 89% of excess 

over $100,000. 
Over $150,000 but not over $200,000. $111,820, plus 90% of excess 
over $150,000. 
. $156,820, plus 91% of excess 
over $200,000.’’ 


Over $26,000 but not over $32,000... 
Over $32,000 but not over $38,000 .. 
Over $38,000 but not over $44,000 
Over $44,000 but not over $50,000... 
Over $50,000 but not over $60,000 .. 
Over $60,000 but not over $70,000. . 
Over $70,000 but not over $80,000 . 
Over $80,000 but not over $90,000. . 


Over $90,000 but not over $100,000 


Over $200,000 


Washington Tax Talk 


$7,260, plus 56% of excess over 


$8,380, plus 59% of excess over 






Further simplification is effected by relieving those 
taxpayers whose gross income is less than $5000, 
providing it is from salary or wages, from filing a 
declaration—tax return “by using the form prescribed 
for the purpose of this subsection, (making election 
as to method).” If, however, a taxpayer discovers 
during the year that his gross income from wages 
will exceed $5000 plus $500 for each surtax exemption 
to which he is entitled, he must file quarterly declara- 
tions beginning with the next return date, June 15, 
September 15 or January 15 as the case may require. 


Normal tax rate: A normal tax of 3 per cent of net 
income is imposed by the bill. 


Adjusted Gross Income: Adjusted gross income 
for the purpose of those individuals who elect to pay 
under the simplified method means almost the same 
as normal tax net income under the regular income 
tax method. 


SEC. 8. ADJUSTED GROSS INCOME. 


(a) IN GENERAL.—Section 22 (relating to gross in- 
come) is amended by inserting at the end thereof the 
following: 

“(n) DEFINITION oF ‘ADJUSTED GRoss INCOME’.— 
As used in this chapter the term ‘adjusted gross in- 
come’ means the gross income minus— 

“(1) TRADE AND BUSINESS DEDUCTIONS.—The de- 
ductions allowed by section 23 which are attrib- 
utable to a trade or business carried on by the 
taxpayer, if such trade or business does not consist 
of the performance of services by the taxpayer as 
an employee; 

“(2) EXPENSES OF TRAVEL AND LODGING IN CON- 
NECTION WITH EMPLOYMENT.—The deductions 
allowed by section 23 which consist of expenses of 
travel, meals, and lodging while away from home, 

paid or incurred by the taxpayer in connection with the 
performance by him of services as an employee; 

“(3) REIMBURSED EXPENSES IN CONNECTION WITH 
EMPLOYMENT.—The deductions allowed by sec- 
tion 23 (other than expenses of travel, meals, and 
lodging while away from home) which consist of 
expenses paid or incurred by the taxpayer, in con- 
nection with the performance by him of services 
as an employee, under a reimbursement or other 
expense allowance arrangement with his employer ; 

(4) DEDUCTIONS ATTRIBUTABLE TO RENTS AND 
ROYALTIES.—The deductions (other than those pro- 
vided in paragraph (1), (5), or (6)) allowed by 
section 23 which are attributable to property held 
for the production of rents or royalties ; 

“(5) CERTAIN DEDUCTIONS OF LIFE TENANTS AND 
INCOME BENEFICIARIES OF PROPERTY.—The deductions 
(other than those provided in paragraph (1)) for 
depreciation and depletion, allowed by section 25 
(1) and (m) to a life tenant of property or to an 
income beneficiary of property held in trust; and 

“(6) LossES FROM SALES OR EXCHANGE OF PROP- 
ERTY.—The deductions (other than those provided 
in paragraph (1)) allowed by section 23 as losses 
from the sale or exchange of property.” 

(b) CHARITABLE CONTRIBUTIONS.—Section 23 (0) 
(relating to the so- -called “charitable deduction”) is 
amended by striking out “net income as computed with- 
out the benefit of this subsection or of subsection (x)” 
and inserting in lieu thereof ‘‘adjusted gross income”. 

(c) Mepicat Expense Depuction.—Section 23 (x) 
(relating to the so-called “medical expense deduction” 
is amended to read as follows: 


[Continued « on page: 283] 
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by mail. Pursuant to a finding by the Postmaster 

General that some of the advertisements were 
untruthful and misleading, a fraud order was issued 
depriving the dentist of access to the mails. He there- 
upon sought and obtained an injunction in the United 
States District Court against the enforcement of the 
order. On appeal to the Circuit Court of Appeals, it 
was held that the injunction should be dissolved and 
the bill dismissed. The Supreme Court denied cer- 
tiorari, with the result that the mail order business 
was, perforce, brought to an end. 

The dentist claimed as deductions on his income tax 
returns lawyer’s fees and other legal expenses incurred 
in the litigation. The Commissioner denied the deduc- 
tions on the ground that they were not ordinary and 
necessary business expenses. The Board of Tax Appeals 
sustained the Commissioner, but the Circuit Court of 
Appeals reversed and remanded the case. The Supreme 
Court granted certiorari on the ground of alleged con- 
flict with the decisions of other circuits. 


\ CHICAGO dentist advertised and sold false teeth 


The Heininger Case and the Dobson Case 


Thus came the Heininger case’? to the Supreme 
Court, and thus was the Court given the opportunity 
of throwing new light on the meaning of “ordinary 
and necessary” expenses as used in the very important 
section 23 (a) of the Internal Revenue Code. Mr. Jus- 
tice Black took advantage of the opportunity to 
announce an extended, if not a new, definition of these 
terms. There follows an analysis of the legal prin- 
ciples of this significant and unanimous decision: 

1. Whether an expense is ordinary and necessary 
is a pure question of fact in most instances. 


This pronouncement, though not a novel one, is 
significant in view of the already celebrated Dobson 
case ? which was decided on the same day, December 
20, 1943. The Dobson case, it will be recalled, pointed 
out that decisions of the Tax Court of the United 
States must stand unless a separable and clear-cut 
mistake of law can be identified. Therefore, the Court 
in the Heininger case said in effect that decisions of 
the Tax Court involving the issue of ordinary and 
necessary expenses rarely will be disturbed on appeal. 
In this regard, the Court was careful to observe that it 
was justified in affirming the reversal of the Board 
(now Tax Court) because the Board had denied the 
deduction, not by an independent exercise of its judg- 
ment on the facts, but under the erroneous belief that 
the denial was required as a matter of law. 


It is apparent from the above discussion that the 
Supreme Court’s decision in the Heininger case may be 
the last on the question of the meaning of ordinary 
and necessary expenses for a long time to come. 

2. The words “ordinary and necessary” are to be 
given their commonly accepted meaning. 

It is, of course, well established that expenses must 
not only be ordinary but also necessary in order to be 
deductible under section 23(a). This stems from the 
fact that the words are used conjunctively. 





1 Commissioner v. Heininger, 88 L. Ed. 197, 64 S. Ct. 249, 44-1 ustc 
* 9109 (December 20, 1943). 


2 Dobson v. Commissioner, 88 L. Ed. 179, 64 S. Ct. 239, 44-1 ustc 
{ 9108 (December 20, 1943). 
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New Light on the Meaning of “Ordinary 








and 


“Necessary” Does Not Mean Necessary! 


The requirement that expenses be necessary has 
caused little difficulty. The Supreme Court, as have 
courts generally, had its tongue in its cheeck when it 
said in one breath that the word is to be given its com- 
mon meaning and in the next that “necessary” means 
“appropriate and helpful”. If the proverbial Man in 
the Street, or Mr. Businessman, were to be asked what 
he understands by a necessary expense, he would 
hardly use the synonyms employed by the Supreme 
Court; rather, he would more likely speak in terms of 
indispensability. “Necessary”, then, as used in the 
statute, does not mean necessary at all. It means con- 
siderably less. As the Supreme Court observed in an 
earlier decision, if the taxpayer thinks that a particu- 
lar payment is necessary to his business, the courts 
should be slow to override his judgment.* 

The chief bone of contention, apart perhaps from 
the question of whether expenses were paid or in- 
curred in carrying on a trade or business, has been the 
issue of whether expenses are “ordinary”. It is en- 
lightening to see the development of the Supreme 
Court’s interpretation of the meaning of this word in 
the recent leading cases of Welch v. Helvering,* Deputy 
v. du Pont * and the Heininger case. 


In the Welch case, Mr. Justice Cardozo stated that 
ordinary payments do not have to be those which are 
habitual or normal in the experience of the particular 
taxpayer; nay, they may occur only once in the tax- 
payer’s lifetime, yet be ordinary within the meaning 
of the statute. It is sufficient if the expenses are norms 
of conduct in the life of the community or group of 
which the taxpayer is a part. Examining the type of 
payment then before the Court (the payment by the 
former secretary of a bankrupt corporation of debts of 
the corporation for the purpose of strengthening the 
payor’s standing and credit), the master of legal dic- 
tion said: “There is nothing ordinary in the stimulus 
evoking it, and none in the response. Here, indeed, as 
so often in other branches of the law, the decisive dis- 
tinctions are those of degree and not of kind. One 
struggles in vain for any verbal formula that will 
supply a ready touchstone. The standard set by the 
statute is not a rule of law; it is rather a way of life. 
Life in all its fullness must supply the answer to the 
riddle.” 

In the du Pont case, Mr. Justice Douglas spoke for 
the majority of the divided court. He interpreted the 
Welch decision as dictating that the transaction which 
gives rise to the expense must be of common or fre- 
quent occurrence in the type of business involved. He 
observed that it is the kind of transaction out of which 
obligation arose and its normalcy in the particular 
business which are controlling. One might well take 
issue with this interpretation of the Welch opinion, 
this narrowing of the scope to one type of business. 
Cardozo’s opinion spoke of normality in a much broader 
field than that of one kind of business. The du Pont 
case, therefore, represents a recession from the more 
lenient tendencies of the Welch decision. 





3 Welch v. Helvering, 290 U. S. 111, 78 L. Ed. 212, 54S. Ct. 8 (1933) 
{3 ustc § 1164]. ; 

‘Id. 

5 308 U. S. 488, 84 L. Ed. 416 (1940) [40-1 ustc {| 9161]. 
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Necessary” Expenses 
By LEON L. RICE, Jr. 


Mr. Justice Roberts, dissenting on behalf of him- 
self and Mr. Justice McReynolds, expressed regret 
that the Court had accepted review of the du Pont 
case, on the ground that the answer to the question 
presented depended solely on the facts. This regret 
should now be entirely dissipated by the Dobson case. 
Something of a forecast of things to come may be 
found in the statement of the dissenters that a tax- 
payer is entitled to deduct expenses incurred reasonably 
and in good faith in an effort to realize a profit, since 
the dominant purpose of the income tax laws is to tax 
only net income. 

Mr. Justice Black, in the Heininger opinion, cited 
the two previous decisions freely, but when it came to 
a choice between the du Pont rule and the Welch rule 
he chose the latter. The government argued that it 
was not normal for dentists to attempt to sell false 
teeth by fraudulent representations as to their quality, 
hence that the expenses did not arise from a transac- 
tion normal in the particular type of business. Had 
the Court chosen to follow the reasoning of the du Pont 
opinion, this argument would have been sustained. 
Instead, the argument was rejected and the Welch 
case was cited in support. Thus, the temporarily derailed 
thought of Mr. Justice Cardozo was put back on the 
track and engineered on to the next station: Here was 
admittedly a new business problem. The expenses 
were “the response ordinarily to be expected”. It could 
hardly be said, based upon the ways of conduct and 
forms of speech of the business world, that the expenses 
were extraordinary and unnecessary. 


The Test Adopted by the Supreme Court 


Boiled down to its fundamentals, it appears from 
the Heininger case that the Supreme Court has adopted 
the test so common in other fields of the law, namely, 
what a reasonably prudent man would do under the 
same or similar circumstances. Thus is minimized the 
technical meaning of “ordinary”, and there is substi- 
tuted the test of reasonable business prudence. 

A case decided just prior to decision in the Heininger 
case which exhibits much of the common-sense view 
of the latter case is Dunn & McCarthy, Inc. v. Com- 
missioner,® wherein it was held that payments made by 
a corporation to its leading salesmen to repay loans 
made to them by its deceased president, who died 
insolvent, were ordinary and necessary expenses. Taking 
the cue from the Welch case, the Court failed to find 
that the expenditure was in a high degree extraordinary. 
The court further expressed belief that, though the 
situation may have been unique in the life of the tax- 
payer, it was not unique in the life of business cor- 
porations as a group. 

3. The mere fact that an expense bears a remote 
relationship to an illegal act does not prevent it from 
being deductible. 

The expressed reason for the Supreme Court’s 
acceptance of review of the Heininger case was an 
alleged conflict with the decision of the Second Circuit 
in [elvering v. National Outdoor Advertising Bureau, 
Inc.’ and the decision of the Eighth Circuit in Helver- 
mg v. Superior Wines and Liquors, Inc. The former 

* 139 F. (2d) 242 [43-2 usc | 9688]. 

"89 F. (2d) 878 (C, C. A. 2d, 1937) [37-1 ustc | 9289]. 


* 134 F. (2d) 373 (C. C. A. 8th, 1943) [43-1 uste J] 9354]. 
*3 T. C. No. 38 (February 21, 1944) [CCH Dec. 13,747]. 


Meaning of “Ordinary and Necessary Expenses” 


case held that legal expenses incurred in the defense 
of a suit brought by the government to enjoin viola- 
tions of the Sherman Anti-Trust Act were deductible 
to the extent that they were related to acts not en- 
joined by the consent decree, but were not deductible 
to the extent that they were related to acts enjoined 
by the decree. The Superior Wines case decided that 
expenses incurred by a liquor dealer in compromising 
a liability for civil penalties assessed for failure to 
keep proper records were non-deductible. The ground 
for both of the decisions was essentially public policy. 


Public Policy Narrows Language of Section 23 (a) 


The Supreme Court in the Heininger case admitted 
that the meaning of the language of section 23 (a) had 
from time to time been narrowed on grounds of public 
policy. To a degree, the Court placed its stamp of 
approval on this narrowing process, yet it clearly 
pointed out that the process must not be permitted to 
go too far. The Court observed that in order for an 
otherwise ordinary and necessary expense to be dis- 
allowed on grounds of public policy, it must have the 
effect of frustrating “sharply defined national or state 
policies proscribing particular types of conduct”. In 
examining the policy of the Federal statutes authoriz- 
ing the issuance of fraud orders, it was explained that 
the policy was to protect the public, not to punish 
violators, which latter is taken care of by a separate 
statute. Hence, to permit the taxpayer to deduct ex- 
penses incurred in his unsuccessful attempt to enjoin 
the fraud order would not run counter to the policy 
of the statutes. Such expenses, reasoned the Court, 
were only remotely related to an illegal act, namely, 
the violation of criminal statutes which prescribe pun- 
ishment for those convicted of fraudulent use of the 
mails. Thus, if the taxpayer had been criminally prose- 
cuted and had been unsuccessful in his defense, the 
necessary implication is that his legal expenses would 
not have been deductible. 

The above distinction made by the Court is a tenuous 
one. The act which formed the basis for the issuance 
of the fraud order might well also have formed the 
basis for criminal prosecution. Moreover, it may be 
said of any criminal statute that the policy behind it 
is to protect the public. It seems, therefore, that the 
remoteness about which the Court speaks is more 
apparent than real. 

In view of the circumstances under which the Court 
accepted review of the Heininger case, and of the 
decision rendered therein, much doubt is necessarily 
cast upon the authority of the Outdoor Advertising and 
Superior Wines decisions. This is indicated by the 
recent decision of the Tax Court in the case of Long- 
horn Portland Cement Company.® On authority of the 
Heininger case, the Tax Court allowed the deduction 
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of payments made to the State of Texas in com- 
promise of a suit brought by the State for alleged vio- 
lations of its anti-trust laws. It also allowed deduction 
of attorneys’ fees and legal expenses incurred incident 
to the compromise. In so doing, the court pointed out 
that the government’s reliance on the Outdoor Adver- 
tising case appeared to be ill-placed, in view of the 
Heininger decision. 

Taxpayers who have incurred or who may incur 
legal expenses in connection with anti-trust suits and 
prosecutions which result in consent decrees or pleas 
of nolo contendere should receive encouragement from 
the Heininger case. It would seem also that in the case 
of conviction on less than all counts of an indictment 
in an anti-trust prosecution, the portion of the ex- 
penses allocable to the successful elements of the 
defense should be deductible. 


Heininger Case Should Eliminate Fine-Spun 
Distinctions 
If properly applied, the decision of the Supreme 


Court in the Heininger case will eliminate fine-spun 
distinctions and definitions in determining whether 





United States Supreme Court Decides Important 
State Tax Cases 


particular expenditures are ordinary and necessary, 
The response of the theoretical reasonable man to a 
given circumstance seems now to be the standard, 
with some deference to the question of whether well- 
defined public policies will be offended by the allow- 
ance of the deduction. 

The decision in question is basically sound. It should 
make no difference that a particular expense is unique 
in the business of the taxpayer or in business experi- 
ence as a whole. Life is new and changeable. Busi- 
ness today is not what it was yesterday or the day 
before. If, confronted with a new problem, a rea- 
sonably prudent business man would meet it by pay- 
ing or incurring a financial obligation which is not in 
the nature of a capital outlay, this should be sufficient 
ground for allowing a deduction. 

It remains to be seen what effect the Heininger doc- 
trine will have upon the recently-added portion of 
section 23 (a) having to do with ordinary and neces- 
sary non-trade or non-business expenses.’® It would 
seem that the same basic rule should be applicable. 

[The End.] 


wT, R, C. Sec. 23 (a) (2), added by the Revenue Act of 1942, 


Digests of Recent Supreme Court decisions covering state taxes in four states. 





Property tax: Multiple taxation: Commerce 
Clause.—The personal property tax levied by the 
State of Minnesota on the entire fleet of air- 
planes of a domestic corporation engaged in the 
business of a commercial airline, carrying persons, 
property and mail on regular fixed routes through 
Minnesota and various other states, does not offend 
the commerce clause or the due process clause of the 
fourteenth amendment of the Federal Constitution. 
On the basis of rights which only Minnesota orig- 
inated and Minnesota continues to safeguard, she 
alone can tax personally which is permanently at- 
tributable to Minnesota and to no other state, and 
the fact that taxpayer paid personal property taxes 
on “some proportion of its full value” of its airplane 
fleet in some other states, does not abridge the power 
of taxation of Minnesota as the home state of the 
fleet. Northwest Airlines, Inc. v. State of Minnesota, 
United States Supreme Court, May 15, 1944. 

Use tax: Place of business in the state——A Minne- 
sota corporation not qualified to do business as a for- 
eign corporation in Iowa, nor maintaining any office, 
branch or warehouse there, which sends personal 
property into Iowa as a result of orders solicited by 
traveling salesmen sent into lowa from its Minnesota 
headquarters, orders obtained being subject to accep- 
tance in Minnesota whence the goods are shipped into 
Iowa by common carriers or the post, is a “retailer 
maintaining a place of business in this state” within 
the meaning of the Iowa statute ; Iowa did not exceed 
its powers in the imposition of the use tax on Iowa 
purchasers, and collection may validly be made 
through the Minnesota corporation. General Trading 
Company v. State Tax Commission, United States Su- 
preme Court, May 15, 1944. 

Arkansas gross receipts tax.—A foreign corpora- 
tion, not qualified to do business in Arkansas, having 
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Several were 5 to 4 decisions, notably the Northwest Airlines decision. 








its home office and place of business without the state, 
solicits orders in Arkansas by mail, telephone or by 
traveling representatives. The orders are accepted 
at the home office and the goods delivered to carriers 
at this point for shipment to purchasers in Arkansas. 
Neither the former sales nor the present gross re- 
ceipts tax levied by Arkansas can be imposed upon 
such shipments, because the sale—the transfer of 
ownership—was made without the state in each 
instance. For Arkansas to impose a tax on such sales 
would be to project its powers belong its boundaries 
and to tax an interstate transaction. McLeod, Com- 
missioner of Revenues,, v. J. E. Dilworth Company and 
Reichman-Crosby Company, United States Supreme 
Court, May 15, 1944. 

Indiana gross income tax.—Foreign corporations 
authorized to do business in Indiana and engaged in 
the manufacture and sale of farm implements and 
motor trucks are subject to the gross income tax on 
their gross receipts derived from the following classes 
of sales: 

(1) Sales by branches located outside Indiana to 
dealers and users in Indiana where the orders were 
solicited within the State by representatives of the 
out-of-state branches and customers took deliveries 
at factories in Indiana; 

(2) Sales by branches located in Indiana to dealers 
and users residing outside of the State, where the 
customers came to Indiana and accepted delivery to 
themselves in this State; and 

(3) Sales by branches located in Indiana to dealers 
and users residing in the State, in which the goods 
weer shipped from points outside the State to cus- 
tomers within the State, pursuant to contracts sO 
providing. International Harvester Co. et al. v. Depart- 
ment of Treasury of the State of Indiana, United States 
Supreme Court, May 15, 1944. 
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TAX SIMPLIFICATION 


By HARLEY L, LUTZ, Professor of Public Finance, Princeton University 
Condensed from the March, 1944, Issue of “The Tax Review,” published by The Tax Foundation. 


law have finally reached such proportions as to 

compel action by Congress toward simplification 
even in the midst of the war effort. The Ways and 
Means Committee has already begun to deal with the 
individual income tax. Despite the difficulties involved, 
this will be the easiest part of the whole under- 
taking. The interest that has developed warrants the 
hope that the tax simplification project will have enough 
momentum to carry it across the entire field of federal 
taxation. It would thus become one of the most useful 
contributions that could be made to postwar business 
stability. 

The rising demand for tax simplification is an 
illustration of Emerson’s law of compensation. The 
pendulum of change swings from one side to another. 
Great abuses tend to produce great reforms. The 
French Revolution is a classic example. Also, too 
great and too pious reforms tend to produce abuses. 
The prohibiton era demonstrated this fact. Excessive 
executive encroachment produced the recent revolt in 
Congress. 

An important reason for lack of certainty in the 
case of many taxes is the degree to which reliance is 
placed on what is described in the tax laws as the 
“judgment” of the assessing officers. Basing one per- 
son’s tax on another person’s “judgment” as to what 
the base of the tax should be is always a risky, and 
sometimes a dangerous business. 

The concern here is not with the state and local 
assessing practices but with some aspects of federal 
taxation. Many federal taxes involve the exercise of 
judgment in arriving at the tax base. It is always, at 
the outset, the judgment of an administrative officer 
rather than a conclusion arrived at by judicial proc- 
esses. Nor are these administrative decisions, or 
judgments, always subject to judicial review. 

Such extensive departure from objectivity has, no 
doubt, been due quite as much to misconception as to 
intent. For example, in the case of the income tax, 
there is a popular belief that income is a solid, objec- 
tive fact. It exists. Its determination is thought to be 
simply a matter of certain arithmetical operations of 
addition, subtraction and multiplication. On no other 
hypothesis can one explain the kind of tax rates that 
have been imposed on business and individual in- 
comes. There is evidently assumed to be a finality of 
accuracy in the process of determining taxable income 
which sustains the legislative intrepidity. When one 
is dealing with the eternal verities he is standing on 
the solid rock of absolute truth. And when one has 
reached the bedrock of truth, a tax rate of 90 or 95 
per cent has its own foundation on that bedrock. 


In all but the simplest cases, income is not a crystal- 
clear objective fact like a multiplication table. It is 
an end result that is obtained after many steps have 
been taken, each involving in some manner an exer- 
cise of judgment, or a plain guess, or in some cases 
a hopeful prayer. This is always true of business 
income. The technique of accounting involves fre- 
quent resort to what may be regarded either as judg- 
ment or more or less well-informed guessing. The 
figure which the accounting procedure produces under 


Tax Simplification 


T complexity and confusion of the federal tax 


the rubric “net income” can be accepted as valid only 
on the assumption that the judgments made down the 
line were reasonably sound. On the other hand, if 
there were to be a tax rate of only 5 or 10 per cent on 
business income, certainty would still be important 
but the consequences of variations in judgment would 
not be too serious. When it is proposed to take almost 
the whole of what is determined to be income, the 
methods of determining that income acquire great 
significance. 

Another source of uncertainty, in the case of the 
income tax, has been the frequency of amendment. 
Since the first act, passed in 1913, twenty major 
amending enactments have been voted. Taxpayers 
have never had a chance to become adjusted to a par- 
ticular set of requirements, because of these frequent 
changes. The practice of applying new provisions 
retroactively has added to the confusion and has 
transformed uncertainty into chaos. 

To date, three proposals have been introduced to 
implement the general idea of tax simplification. Each 
of these has useful features, and a plan which would 
be in essence a composite might be the happiest modus 
operandi. Two of the plans are in the form of joint 
resolutions introduced by Representatives Carlson 
and Knutson, respectively. The third is a bill intro- 
duced by Representative Forand. 


If the good features of these three plans were 
brought together the result would be about as follows: 

(1) The Joint Congressional Committee would be 
the responsible agency, to be assisted by an advisory 
council. This council would include competent ex- 
perts but no special representatives of particular 
economic groups as such. It would be selected by 
the Committee, and its members would be compen- 
sated on some adequate basis consistent with their 
qualifications. 

(2) The frame of reference would include all of 
Mr. Carlson’s program except that which relates to 
federal-state tax coordination. This is a separate 
large problem, to be dealt with by conference between 
federal and state authorities. It should be noted, how- 
ever, that there can be no intelligent redesigning of 
the federal revenue system such as is contemplated 
in Mr. Carlson’s second point without some concep- 
tion of what the federal postwar financing needs are 
likely to be. An adequate canvass of these needs 
would add materially to the work required of the 
Committee. 

(3) Reports would be made from time to time, with 
a final report due whenever the Committee’s advisory 
council had concluded its assignments. 

Such a plan would preserve the authority and re- 
sponsibility of Congress with respect to tax legisla- 
tion, while at the same time it would enable the 
Congressional Committee to utilize the experience 
and aid of competent private experts. Its inauguration 
would be highly encouraging to all who are now lost 
in the tax maze, and the successful completion of the 
task would be enormously stimulating to all taxpayers 
in the postwar period. 
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HE insurance phase of taxation has not escaped 
its share of complexities and uncertainties. I 
should like to touch on a few.’ 


Settlement options and the income tax are now the 
subject of considerable discussion. The statutes? 
provide that the proceeds of life insurance contracts 
payable by reason of the death of the insured shall not 
be subject to the income tax. Yet, the Commissioner 
of Internal Revenue has distinguished between insur- 
ance proceeds paid in full at death and amounts paid 
through the exercise of settlement options. Regula- 
tions were promulgated under which the amount 
received by the beneficiaries in installment payments 
which was in excess of the amount which they would 
have received in a lump sum at death was subject to 
the income tax. This applied whether the insured or 
the beneficiary exercised the option. These regula- 
tions were challenged, and in a series of Circuit Court 
decisions * involving situations where the option was 
exercised by the insured, they were held to be invalid 
as to such situations. So the Commissioner gave up 
the point with respect to options exercised by the 
insured, and Treasury Decision 5231 was issued in 
February of 1943* providing that the increment in- 
volved in settlement option payments shall be subject 
to the income tax only if the option was exercised by 
the beneficiary. 

Immediately upon the promulgation of T. D. 5231, 
the insurance profession, perhaps quite properly, was 
importuned to contact clients, advise them of the new 
regulations and suggest a review of their insurance 
programs with a view towards having the insured 
exercise policy options at once and avoid the taxes 
that would result if the options were permitted to be 
exercised by the beneficiaries. Many responded to 
such suggestions. Yet, a few months later, in October 
of 1943, and almost before life underwriters and tax 
lawyers had mastered the principles and computations 
involved in T. D. 5231, these new regulations were 
successfully challenged before the Tax Court in the 
case of Pierce v. Commissioner.® 


Distinction Between Beneficiary’s and Insured’s 
Exercise of Option 


The Government contended that there was a dis- 
tinction in principle between the exercise of an option 
by the insured and the exercise of options by the 
beneficiary; that when the beneficiary exercised an 
option it was a situation akin to leaving policy pro- 
ceeds on deposit with the insurance company at in- 
terest, which interest is clearly taxable;® that the 
beneficiary was exercising full ownership and control 
over funds which had already become payable by 
reason of the death of the insured and that the funds 





1The author addressed the Chartered Life Underwriters Section 
of the District of Columbia Chapter of the National Association of 
Life Underwriters, on this subject in January. 

2 Sec, 22(b) I. R. C. 

3 Commissioner v. Winslow, 113 F. 2d 418 (C. C. A. 1st) [40-2 ustc 
{ 9582]; Commissioner v. Bartlett, 113 F. 2d 766 (C. C. A. 2d) [40-2 
ustc {| 9602]; Kaufman v, United States, 131 F. 2d 854 (C. C. A. 4th) 
[42-2 ustc {| 9746]; Allis v. La Budde, 128 F. 2d 838 (C. C. A. 7th) 
[42-2 ustc {| 9533]; Commissioner v. Buck, 120 F. 2d 775 (C. C. A. 2d) 
[41-2 ustc { 9520]. 

4T. D. 5231, 1943-5 I. R. B. 4. 

52 T. C. 832 [CCH Dec, 13,526]. 

®° Cf. United States v, Heilbroner, 100 F. 2d 379 (C. C. A. 2d) [38-2 
ustc {| 9610]. 
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were therefore no longer proceeds of insurance within 
the meaning of the statute. These contentions were 
rejected by the Tax Court which held that whatever 
rights the beneficiary exercised arose out of the con- 
tract of insurance and that all payments under the 


policy were proceeds of insurance and not subject 
to tax. 


The Pierce case may not be the last word on the 
matter. It will be reviewed by the Circuit Court. 
Yet, from the point of view of the life underwriter 
and the private tax practitioner, who urged clients 
to act on the basis of T. D. 5231, the situation can 
prove embarrassing, particularly if the Pierce deci- 
sion is upheld by the Courts. Certainly in view of the 
earlier refusal of the Courts to go along with the Com- 
missioner in his attempt to tax settlement options 
exercised by the insured, T. D. 5231 warranted a more 
reserved acceptance.’ 


Turning now to a brief discussion of some of the 
difficulties and uncertainties involved in including life 
insurance proceeds in the estate of the insured for 
estate tax purposes, the first problem that arises is 
the application of the tests crystallized in Treasury 
Decision 5032 which became effective on January 10, 
1941 and made a part of the Internal Revenue Code® 
by the Revenue Act of 1942.° 


With respect to individuals who die after the effec- 
tive date of the Revenue Act of 1942, namely, October 
21, 1942, life insurance proceeds are includable in their 
estates if they possessed any incidents of ownership 
after January 10, 1941, or, if premiums were paid by 
the insured after that date, the amount which is pro- 
portional to the premiums so paid. To state it dif- 
ferently: in order that life insurance proceeds be not 
included in the insured’s estate, he will have had to 
relinquish all incidents of ownership before, and pay 
no premiums after, January 10, 1941. Thus, by stat- 
ute, a dual test is applied and the varying emphasis 
which the Commissioner applied in the years prior 
to 1941, upon either the payment of premiums or inci- 
dents of ownership, has been settled. However, this 
statutory crystallization carries with it a problem 
which may be of far-reaching significance in estate 
planning and insurance programming. 


What Is Meant by Premiums Paid Indirectly? 


When the statute speaks of premiums paid before 
and after January 10, 1941, it speaks of premiums “paid 
directly or indirectly by the decedent.” Just what 1s 
meant by premiums paid indirectly? Since business 
insurance, insurance programming and estate plan- 
ning so very often involve payment of life insurance 
premiums by someone other than the insured, in 
order that tax burdens be minimized, the meaning of 
the phrase is of great practical importance. 

Clearly the phrase is intended to be very broad in 
scope and it will no doubt be interpreted in a manner 
which will discourage resort to schemes and devices 
to circumvent the direct payment of premiums by 





™T. D. 5231 appears not to apply to a situation where the bene 
ficiary is the owner of the policy and exercises the option while the 
insured is living. Unofficial ruling, signed by Deputy Commis 
sioner Mooney, on October 8, 1943. 

8 Sec. 811, I. R. C. 


® Sec. 404, Revenue Act of 1942. 
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FEDERAL TAXATION 


By GEORGE J. LAIKIN 


the insured. As yet, there have been very few deci- 
sions on the subject. 

One situation is obvious. If money is transferred 
to a wife so that she may purchase insurance on her 
husband’s life, the payments will be considered to 
have been made by the husband even though such pay- 
ments are not directly traceable to the precise funds 
transferred to the wife. 

Suppose, however, that the husband gives his wife 
a gift of money or property and he pays a gift tax 
thereon. Will the subsequent use of such money by 
the wife to purchase insurance on her husband’s life 
be considered an indirect payment of premiums? In 
Cain v. Commissioner?® the Board of Tax Appeals 
held that it would not and that a mere showing that 
premiums were paid from property which once be- 
longed to the decedent was not sufficient to constitute 
an indirect payment of premiums so as to require in- 
clusion of the insurance proceeds in the estate of the 
decedent. 


Directly affecting the problems of indirect payment 
of premiums is that provision of the Internal Rev- 
enue Code *! which taxes as part of the income of the 
creator of a trust any trust income used to pay insur- 
ance premiums on his life. It seems to me that since 
the premiums paid by the trust are taxed as income 
to the creator of the trust, the premiums may be con- 
sidered to have been paid indirectly by the insured 
and the proceeds includable in his estate. This ap- 
pears to be true even if a gift tax had been paid upon 
transfer of assets to the trust. 

The full extent to which this reasoning will be ap- 
plied is not yet certain. A recent Tax Court case,’ 
however, sheds some light upon the matter. A hus- 
band created an irrevocable trust with some of the 
income payable to the wife. Part of the income was 
used by her to pay premiums on insurance on her hus- 
band’s life. She possessed all the incidents of owner- 
ship and was also the beneficiary. The trust instru- 
ment was silent with respect to payment of insurance 
premiums. The Government contended that, in fact, 
this situation was nothing other than trust income 
being used to pay premiums for the creator of the 
trust and hence the amount so used constituted tax- 
able income to him. The Tax Court rejected this 
argument and held that the wife was merely volun- 
tarily using money she received from the trust for the 





43 B. T. A. 1133 [CCH Dec. 11,730]. 
i See. 167, i. B.C. 
2 Barker v. Commissioner, [CCH Dec. 13,500 (M)]. 


payment of premiums and hence the amount of the 
premiums was not taxable to the husband. Pre- 
sumably, based upon this reasoning, the premiums 
would not be considered as having been paid indirectly. 


The Result Reached in Whitely v. Commissioner 


However, in Whiteley v. Commissioner,;* a different 
result was reached in an analogous situation. The hus- 
band had transferred to his wife certain securities and 
insurance on his life. She used the property to set up a 
trust for the payment of the insurance premiums on 
the assigned policies. The court held that the income 
of the trust was entirely taxable to the husband since 
the real purpose behind the two transactions was to 
pay the insurance premiums on his life and that he, 
rather than his wife, must be considered the actual 
creator of the trust. Presumably, this reasoning could 
readily be extended to mean that in such a case there 
was an indirect payment of premiums by the hus- 
band so as to tax the proceeds of the insurance in 
his estate. 

At this time, it is a little difficult to say whether 
the cases will favor the point of view that where a 
valid gift has been made gift funds subsequently used 
to pay premiums on the life of the donor will not be 
considered as having been paid indirectly. There is 
some doubt. Only the future will resolve it. 

It has been suggested * that an appropriate test 
to apply in determining whether premiums were paid 
indirectly is this: Was the person who paid the pre- 
miums on the life of the insured under either a fiduci- 
ary obligation or acting as an agent for the insured 
with respect to the payment of premiums? If the 
answer is “yes,” then there is an indirect payment. If 
the answer is “no,” there is not an indirect payment. 
The test appears sound and useful. Whether the 
Courts will adopt it is another matter. 

Since, from what has been said, it appears that 
where trust income is applied to the payment of pre- 
miums for the creator of the trust, such payments 
might be considered as having been made indirectly, 
the question is raised whether the same result would 
obtain in a situation where a trustee, exercising the 
discretion either granted or not denied him in the 
trust instrument, applies and pays for new insurance 
upon the life of the creator of the trust. The answer 
might depend upon this: Is life insurance—the pay- 
ment of life insurance premiums—proper investment 
for a trustee? One case has held that it was; an- 





13 120 F. 2d 782 (C. C. A. 3d) [41-2 ustc f] 9489]. 

44 Kennedy, Indirect Payment of Life Insurance Premiums; 
TAXES—The Tax Magazine, Sept. 1943. 

1% Taylor v. Commissioner, 37 B. T. A. 875 [CCH Dec. 10,030]. 
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other case,'® that it was not. 
consideration. 


It appears, therefore, that it may be necessary to 
re-examine life insurance trusts in order to determine 
whether the application of the principle of indirect 
payment of premiums might not vitiate any tax sav- 
ings that had been anticipated. Probably those life 
insurance trusts entered into prior to January 10, 1941, 
in which the insured retained no incidents of owner- 
ship and paid no premiums after that date are safe. 

3ut with respect to life insurance trusts established 
after that date, the problem of tax avoidance or 
minimization presents a serious challenge. 


It is possible that a given situation results in taxa- 
tion under the income, gift and estate tax laws. Thus, 
the transfer to a trust will occasion gift taxes. If trust 
income is used to pay premiums on the life of the 
creator of the trust, such premiums will, by statute, be 
subject to the income tax. Then, if our reasoning to 
the effect that such premiums may be held to have 
been paid indirectly is correct, the insurance proceeds 
will be subject to estate taxes in the estate of the in- 
sured. This situation is plainly the reverse of tax 
savings; yet, it is a possibility that must be consid- 
ered. The case of Commissioner v. Beck ™* suggests it. 
While the question of estate tax was not under con- 
sideration, the Court did hold that a transfer to a trust 
was subject to gift taxes even though the income from 
the trust was to be used to pay insurance premiums 
and was thus taxable income to the creator of the 
trust. Judge Jerome Frank refused to be swayed by 
the possibility of multiple taxation, and declared: 

“At the bottom of respondent’s contentions is this implied 
assumption: the same transaction cannot be a completed gift 
for one purpose and an incompleted gift for another purpose. 
Of course, that is not true, as the cases above cited make clear. 
Perhaps to assuage the feelings and aid the understanding 
of affected taxpayers Congress might use different symbols to 
describe the taxable conduct in the several statutes calling it a 


‘gift? in the gift tax law, a ‘gaft’ in the income tax law and 
a ‘geft’ in the estate tax law.” 


The problem merits 


Life Insurance Affected by General 
Trend of Tax Law 


The trend indicated in the discussion up to this 
point is part of the general trend in the development 
of tax law. Life insurance is being affected by that 
general trend. It might therefore be of value to re- 


view some of the judicial pronouncements on the 
matter. 


In Helvering v. Clifford,* a landmark in the devel- 
opment of the law of taxation of trusts, Justice 
Douglas declared: 


“Technical considerations, niceties of the law of trusts or 
conveyances, or the legal paraphernalia which inventive genius 
may construct as a refuge from surtaxes should not obscure 
the basic issue * * * lest what is in reality but one economic 
unit be multiplied into two or more by devices which, although 
valid under state law, are not conclusive so far as Section 22 (a) 
is concerned. 

* « * * * 

“To hold otherwise would be to treat the wife as a complete 
stranger; to let mere formalism obscure the normal conse- 
quences of family solidarity, and thus force concepts of owner- 
ship to be fashioned out of legal niceties which may have little or 
no significance in * * * household arrangements.” 


In other cases, the Supreme Court has declared 
itself to be against “shadowy and intricate distinc- 
tions of common law property concepts and ancient 





1% Corning v. Commissioner, 104 F. 2d 329 (C. C. A. 6th) [39-2 ustc 
1 9544]. 


17129 F. 2d 243 (C. C. A. 2d) [42-2 ustc J 10,195]. 
18 309 U. S. 331 [40-1 ustc f] 9265]. 
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fictions” ?® as well as “illusive and subtle casuistries” 
upon which are based “unwitty diversities of the law 
of property.” ?° 

Justice Cardozo, writing the opinion for the Court 
in Burnet v. Wells, indicated that recent tax deci- 
sions are evidence of the “progressive endeavor by 
the Congress and the courts to bring about a corre- 
spondence between the legal concept of ownership 
and the economic realities of enjoyment or fruition.” 
Justice Holmes, in Corliss v. Bowers,’ suggested that 
taxation is an intensely practical matter and that “tax- 
ation is not so much concerned with the refinements 
of title as it is with actual command over the prop- 
erty taxed—the actual benefit for which the tax is 
paid.” 

“One can read in the revisions of the Revenue 
Acts,” declared Justice Cardozo,* “the record of the 
Government’s endeavor to keep pace with the fertility 
of invention whereby taxpayers have contrived to 


keep the larger benefits of ownership and be relieved 
of the attendant burdens.” 


Life insurance has for a long time been one of the 
battle lines of Federal estate taxation.* Next to 
trusts, life insurance has been a major instrument of 
estate tax avoidance and minimization. The tendency 
of the courts to view such life insurance situations 
with strictness is notable.” And yet, the great social 
importance of life insurance is also well recognized. 
The Supreme Court has declared: *° 

“Insurance for dependents is today in the thoughts of many 
a pressing social duty. Even if not a duty, it is a common item 


in the family budget, kept up very often at the cost of painful 
sacrifice, and abandoned only under dire compulsion.” 


Two Noticeable Trends with Respect to 
Life Insurance 


You might therefore say that there are two trends 
noticeable with respect to life insurance. On the one 
hand, there is a strong tendency to view liberally in- 
surance used for family protection and social pur- 
poses. On the other hand, insurance used for tax 
avoidance and_estate conservation is viewed strictly. 


A prime example of the first tendency is the presently 
favored treatment being accorded pension plans. 
Since most pension plans revolve about and are de- 
pendent upon life insurance, the allowable deductions 
from gross income of five or more percent of salaries 
or wages covered is a direct encouragement by the 
Government of the utilization of life insurance. The 
cost of pension plans is a recognized element to be 
taken into consideration in the renegotiation of war 
contracts. The purchase of insurance by an employer 
for an employee, if not in excess of five percent of the 
latter’s wages is generally not considered a violation 
of the wage and salary stabilization regulations even 
though an increase in income to the employee results. 


The Victory tax, which provided for a credit against 
the tax for a limited amount of insurance premiums 
paid is an illustration of the trend. The bill intro- 
duced by Senator Bridges and now pending before 
Congress to permit a deduction from gross income ol 
amounts used to pay life insurance premiums is an- 
other example. The bill permits a deduction for pre- 


1” United States v. Jacobs, 306 U. S. 363 [39-1 ustc f] 9336]. 

*” Helvering v. Hallock, 309 U. S. 106 [40-1 ustc ] 9208]. Cf. Hel- 
vering v. Reynolds, 313 U. S. 428 [41-1 ustc J 9484]. 

21 289 U. S. 670 [3 ustc f] 1108]. 

2 281 U. S. 376 [2 ustc ff 525]. 

23 Burnet v. Wells, 289 U. S. 670 [3 ustc f] 1108]. 

24 Paul, Federal Estate & Gift Taxation, p. 484. 

3 Cf. Helvering v. Le Gierse, 312 U. S. 531 [41-1 ustc § 10,029]. 

* Burnet v. Wells, 289 U. S. 670 [3 ustc J 1108]. 
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miums paid up to ten percent of net income, or $1,000, 
whichever is the lessor. Certainly premiums in such 
limited amounts cannot be used other than for family 
protection purposes. A distinction is thus drawn be- 
tween this use of insurance and its use for the payment 
of death taxes or otherwise minimizing estate 
shrinkage. 

Some evidence of the other tendency has already 
been indicated. Most striking, however, is the elim- 
ination of the $40,000 exemption for life insurance by 
the Revenue Act of 1942. True, the general estate 
tax exemption was increased to $60,000, but the prin- 
ciple of recognition of life insurance proceeds for spe- 
cial treatment was abandoned. 

It is safe to say that the future impact of Federal 
taxation upon life insurance depends upon the social 
and economic concepts of our lawmakers in their 
formulation of tax policy and the distribution of the 
burden of taxation. If estate conservation devices and 
tax savings opportunities will be discouraged, the 
trend heretofore indicated will continue. But if future 
Congresses should be of the opposite point of view, 
the trend may be reversed, and Congress may declare 
valid that which has previously been invalid under 
either statutory enactment or court decision. 

There are precedents for Congressional “reversal” 
of court decisions. The Revenue Act of 1942?" en- 
acted into the Revenue Code ** a provision that a 
mere reversionary interest in favor of the insured in 
a life insurance policy shall not be considered an 
incident of ownership and thus stopped the inclusion 
of life insurance proceeds in the estate of the insured 
merely because there existed a possibility of reverter 
in the event the insured outlived the beneficiary. An- 
other example is the provision in the Revenue Act of 
1943 *° to overrule the effect of the Stuart case *° which 
taxes to the creator of a trust all trust income available 
for the support of minor children. The present tax law 
proposes to tax only that income actually used for 
the support of minors. This may be an opening wedge 
for a reversal of some of the recent trust tax tendencies. 

Even if the trend is not reversed, the situation 
should not be viewed with alarm. It will basically 
not militate against the usefulness of insurance for 
sound estate conservation but it will have the effect 
of invalidating clever tax evasion schemes and devices. 





7 Sec. 404. 

8 Sec. 811 (g). 

*9 Sec. 134. 

* Helvering v, Stuart, 317 U. S. 154 [42-2 ustc {| 9750]. 


Albert Hirst, legal editor for the Diamond Life Bulle- 
tin, was, no doubt, correct when he declared: “The 
simple, pedestrian, unimaginative tax man is far more 
likely to render good service to his clients than the 
brilliant schemer.” ** 

Thus, you can in good faith say to a prospect or 
client that inasmuch as the impact of taxation is be- 
coming greater and some of the hitherto accepted 
methods of estate protection are being questioned, 
there must be greater resort to life insurance for estate 
protection purposes rather than less. Tax savings 
may not be as great as had been anticipated or hoped 
for. But life insurance when properly programmed 
and combined with a conservative use of the gift and 
trust device is still the best—in many cases the only 
answer to the problem. As the burden of taxation 
becomes greater, the need for life insurance becomes 
greater. 

High tax rates have opened new possibilities for 
the use of life insurance as gifts for charitable pur- 
poses. Life insurance for investment purposes also 
becomes more attractive. The high corporate tax 
rates make it appear likely that when new businesses 
are established after the war the sole proprietorship 
and partnership forms of business will be favored over 
the corporate form, at least so far as moderate sized 
enterprises are concerned. Thus, the need for busi- 
ness insurance—sole proprietor, partnership, key man 
—will increase. 

Worthy of consideration in trust situations is the 
possibility of employing life insurance upon the lives 
of beneficiaries payable to the trust, or other bene- 
ficiaries, to offset or minimize the effect of tax- 
ation, to replenish the corpus of a trust that can be 
invaded, and to offset shrinkage of the trust corpus 
resulting from economic causes or depreciation. 

Perhaps, if the Bridges bill becomes law and deduc- 
tions are permitted for sums used to pay life insur- 
ance premiums, the movement to exempt life 
insurance earmarked for estate tax purposes will gain 
momentum. Some states already have such a provi- 
sion.*? Perhaps it would be possible to enact a “pay- 
as-you-go” plan with respect to estate taxation which 
would permit contributions to be regularly made to 
the U. S. Treasury so that an estate owner could ac- 
cumulate all or a part of an estimated estate tax with- 
out having such accumulation taxed as part of the 
estate. [The End] 





31 Diamond Life Bulletins, Federal Taxes, page .08. 
32 See TAXES—The Tax Magazine, November 1940, p. 696. 
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States Refuse Deductions For Federal Excess Profits Tax 


Connecticut: The Tax Commission refused to allow 
plaintiff to deduct the Federal excess-profits tax as a 
deduction in connection with plaintiff’s corporation 
business tax for the first six months of 1942 on net 
income imposed by Chapter 66b. Sec. 419c provides 
that in determining net income “there shall be de- 
ducted from gross income all items deductible under 
the federal corporation net income tax law effective 
and in forces on the last day of the income year, except 
(1) federal taxes on income or profits * * *.” The 
Supreme Court of Errors, after an examination of fed- 
eral income and excess-profits tax provisions, called 
attention to a distinction in the Internal Revenue Code 
between “deductions” and “credits,” noting that de- 
ductions were not subject to any tax. It observed that 

the right to subtract net income subject to the excess- 
Profits tax in determining the net income subject to 


Life Insurance and Impact of Taxation 





the normal tax and the surtax is a typical instance of a 
‘credit.’ The net income so subtracted is not freed 
from taxation.” “When our statute refers to ‘items 
deductible under the federal corporation net income 
tax law,’ the intent could not have been to include 
‘credits’ of sums which are subject to taxation under 
the federal law, and the subtraction of which is allowed 
only for the purpose of determining the particular 
amount of net income subject to a particular tax.” 
The court concluded that the Commissioner was right 
in ruling that the excess-profits net income was not 
deductible in determining the income of the plaintiff 
subject to taxation under Chapter 66b. McKesson and 
Robbins, Inc. v. Walsh, 35 A. 2d 865. 


Mississippi: Tri-State Transit Co. of Louisiana v. 
Stone, 16 So. 2d 782. 
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INDEPENDENT 


By WILBUR E. BENOY 


CONTRACTORS 


The author is an attorney in Columbus, Ohio and has successfully handled several cases 
involving independent contractors before the Ohio Supreme Court. 


OCIAL Security Acts, the Unemployment Com- 
~ pensation and the Workmen’s Compensation 

Acts of the several states are founded upon the 
assumed existing relationship of employer and em- 
ployee as defined at the common law. They do not 
ordinarily embrace services performed by an inde- 
pendent contractor. The difference in relationship is 
amply illustrated by the Restatement of the Law of 
Agency, p. 11, Sec. 2 as follows: 
“(2). A servant is a person employed by a master to perform 
service in his affairs whose physical conduct in the performance 


of the service is controlled or is subject to the right to control 
by the master. 


(3). An independent contractor is a person who contracts with 
another to do something for him, but who is not controlled by 
the other, nor subject to the other’s right to control with 
respect to his physical conduct in the performance of the 
undertaking.” 

The Federal Social Security Act does not attempt 
to define the relationship to which the act applies 
other than to provide that “every employer shall pay 
an excise tax with respect to having individuals in 
his employ, equal to the following percentages of the 
wages paid by him * * * with respect to employ- 
ment * * *.” 

It has been held with substantial unanimity by the 
Federal courts that the relationship of independent 
contractor is not embraced within the Federal act. 
The courts have followed and applied the regulation 
of the Internal Revenue Department, which spe- 
cifically provides that: “An individual performing 
services as an independent contractor is not, as to 
such services, an employee.” ? 

The difficulty experienced in the Federal courts is 
with respect to the facts, where the evidence fails to 
conclusively demonstrate whether an employee-em- 
ployer or an independent contractor relationship 
existed.? Decisions under similar acts, where the legis- 
lative definition of employer-employee has been 
widened far beyond the common law concept, are 
not in point.® 

Turning to the definitions of the employee-employer 
relationship in the various Unemployment Compensa- 
tion Acts of the several states, the question is far 
from simple. 

Most of the state Unemployment Compensation 
Acts, at their inception, in 1936, (Wisconsin being 
the only state having the act prior to that date) levied 
the assessment against the employer under the act 
on the basis of the existence of the common law rela- 
tionship of the employer-employee. It was the orig- 
inal intent that both the Federal and the state acts 
should constitute “a cooperative endeavor between the 
states and the nation to meet a grave emergency (un- 
employment) problem; and it found a method by 
which the state and the Federal governments could 
‘work together to a common end’.”* However, after 


1See Treasury Regulations 91, promulgated under Title VIII of 
the Social Security Act. American Oil Company v, Fly, Collector, 
135 F. (2d) 491. Texas Company v. Higgins, 118 F. (2d) 636. Indian 
Refining Co, v. Dallman, 119 F. (2d) 417. Radio City Music Hall 
Corp. v. U. 8., 135 F. (2d) 715. U. 8S, v. Mutual Trucking Co., 
— F. (2d) —. 

2 Jones v. Goodson, 121 F. (2d) 176. Magruder, Collector v. Yel- 
low Cab Co., — F. (2d) —. 

3 Walling v. American Needlecrafts, 139 F, (2d) 60. N. L. R. B. 
v. Hearst Publications, — U. S. —, (decided April 24, 1944). 
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the enactment of the Federal act in 1935, it was 
attempted in Congress in 1939 to amend the act to 
embrace certain independent contractor relationships. 
This attempt failed.° Part of the purpose of the New 
Deal was, however, promulgated through the various 
state acts, in an endeavor to expand the base of tax- 
able wages by amendments, providing what is com- 
monly known as the “three tests’, or the “A, B, C 
tests”. For example, in Ohio, the original act passed 
in 1935, provided that the employer should pay a 
contribution “with respect to wages payable for em- 
ployment” and further provided that such contribu- 
tions “shall not be deducted in whole or in part, from 
the wages of individuals in his employ”. The Ohio 
amendment prescribing the “three tests” became effec- 
tive August 1, 1937 and provided: 

“(D) Services performed by an individual for remuneration 
shall be deemed to be employment subject to this act unless 
and until it is shown to the satisfaction of the commission that 
—(i) such individual has been and will continue to be free 
from control or direction over the performance of such services, 
both under his contract of service and in fact, and (ii) such 
service is outside the usual course of the business for which 
such service is performed, and (iii) such individual is customarily 
engaged in an independently established trade, occupation, 


profession, or business.” 

After this amendment to the act in the several 
states, began the battle of the tax collectors to collect 
additional contributions and to expand the taxable 
base for contributions. An effort was made to collect 
on the entire amount of payments made to independ- 
ent contractors, which contracts included payment for 
the use of equipment as well as personal service. The 
first endeavor was defeated.® Thereafter attempts 
were made to collect on a fraction of the payments 
made to independent contractors. In this attempt, 
the Internal Revenue Department joined and made 
assessments for collection on the same basis. Because 
of the provisions for credit in the Federal act to the 
extent of 90% paid into the state fund, it became 
compulsory upon the alleged taxpayer to pay those 
amounts into the various State Unemployment Com- 
pensation Commissions in order to protect that credit; 
and .to, at the same time, make payments into the 
Federal fund.’ 

Unfortunately, in many of the cases where an actual 
employment relationship existed, the alleged taxpayer 
attempted to defeat the tax by claiming that he was 
an independent contractor. Erroneous facts accounted 
for much bad law throughout the several states of the 
Union. Various groups endeavored to avoid the 
application of the Unemployment Compensation 
Laws by entering into independent contracts; such as 
barber shops, beauty parlors and kindred occupations 
where the employee was under the direct and constant 
supervision of the employer and where no difference 
in relationship was ascertainable after the execution 
of the independent contract.2 Many were the divided 


4 Steward Machine Co. v. Davis, 301 U. S. 548. Buckstaff Bath 
House Co. v. McKinley, 308 U. S. 358. 


5 Conference report August 4, 1939, to accompany House Resolu- 
tion 6635, p. 14. 

® Commercial Motor Freight, Inc, v. Unemployment Compensation 
Commission of Ohio, 28 O. L. Abs., 433. 

*Commercial Motor Freight, Inc. v. Ebright, 143 O. S. 127, 53 
N. E. (2d) —. Crosett Lumber Company v. McCain, 170 S. W. (20) 
64, 174 S. W. (2d) 114 (Arkansas, 1943). 
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decisions in connection with such claims.” Many deci- 
sions are loaded with opiter dicto concerning the noble 
purpose of the act. These are mainly cases where an 
employment relationship in fact existed. 

The courts appear to be now emerging from their 
abyss and are apparently lining up on the side of a 


fair and correct interpretation of the act.’° 


The Ohio Rule 


Said the Supreme court of Ohio: 

“The three tests provided by the Ohio Unemployment Compen- 
sation Act by which it may be determined that one employing 
another shall be exempt from the operation of the act, to the 
effect that (i) the person employed is free from control or 
direction over the performance of his service; (ii) that such 
service is outside the usual course of the business for which 
such service is performed and (iii) that such individual so 
employed is customarily engaged in an independently estab- 
lished trade, occupation, profession or business, do not serve 
to widen the scope of the term ‘employment’ as used in the 
statute so as to include persons not otherwise included, but to 
exclude from the definition of the term ‘employment’, persons 
who perform incidental service and who, but for such limita- 
tions, might be classed as employees of the person for whom 
such incidental service is rendered. 

A motor truck operator who, under contract, furnishes his own 
motor truck, including its fueling and maintenance, to a freight 
distributing corporation to haul with such motor truck the 
trailers of such corporation from point to point as directed, and 
for which he is compensated according to the service rendered, 
determined either by the mileage covered or by the tonnage 
hauled, is an independent contractor and, as such, is not within 
the coverage of the state Unemployment Compensation Act.” 


The Illinois Rule 


Said the Illinois Supreme court: 
“That the General Assembly intended to tax only employing 
units upon the wages of employees and not independent or 
subcontractors, is clearly shown by subparagraphs (f) (1) and 
(f) (5) (the three tests provision) of Section 2. We believe 
the reasonable construction of Section 2 (f) (1) as in force 
from 1937 to July 1, 1939, is that to constitute ‘employment’ 
it was required that there be services performed for wages or 
under a contract of hire. Here, there were no wages, nor was 
there a contract of hire. * * * The contract did not provide 
for compensation for labor but for a tunnel or for a ton or 
tons of silica mined and ready for loading. It cannot be said 
that the owner of a lot who engages an independent contractor 
to dig a cistern of named dimensions and to pay, for such 
cistern, a stated sum per cubic yard for the excavation, when 
finished, is paying wages, any more than it could be said that 
it A contract with B and C to build a barn on his farm he is 
paying them wages for such construction. In such case, what 
A is paying for is a barn and not wages.” 

Some courts have gone astray on the question of 


“control.” They have overlooked the essential fact 





5’ Young v. Bureau, 10 S. E. (2d) 412 (Georgia, 1938). McDermott 
v. State, 196 Wash. 261, 82 Pac. (2d) 568 (1930). 

®* Globe G. & M. Co. v. Industrial Commission, 98 Utah 36, 91 Pac. 
(2d) 512. Singer Sewing Machine Co. v. Oregon Unemployment 
Compensation Commission, 103 Pac. (2d) 708 (1940). 

* Commercial Motor Freight, Inc. v. Ebright, 143 O. S. 127. Ozark 
Minerals Co. v. Murphy, 304 Ill. 94, 51 N. E. (2d) 197. Texas Co, v. 
Bryant, 152 S. W. (2d) 627. Fuller Brush Co. v. Industrial Com- 
mission, 104 Pac. (2d) 201. Gentile Bros. Co. v. Industrial Commis- 
sion, 10 So. (2d) 568 (Fla.). Wisconsin Bridge & Iron Co. v. Ramsey, 


BRAZIL ENACTS AN 


It is reported by “The Guaranty Survey,” published 
by the Guaranty Trust Company of New York that 
Brazil for the first time in its history has enacted an 
excess profits tax. This new tax is expected to create 
a surplus of tax receipts according to the budget 
estimates. 

Additional tax revenues in 1944 which will con- 
tribute to the establishment of this surplus will come 
Irom an amendment to the income tax law effective 
as of January 1 and the combined excess profits tax 
and industrial reconstruction reserve law retroactive 
through 1943. This legislation marks the govern- 


Independent Contractors 


that the tax is assessable solely on wages paid with 
respect to employment. Whether there is “control” is 
a point aside from the real issue in the case. Neces- 
sarily, some control exists even in an independent 
contract relationship. The issue of control is perti- 
nent only in determining, where the evidence is in 
dispute, whether the relationship is that of independ- 
ent contractor or that of employer-employee. When 
a written contract is involved, that issue is put to 
rest by the contract itself." 

In the Mutual Trucking Company case, the District 
Court found that there was no control over the inde- 
pendent contractors in any way inconsistent with the 
contract provisions ** and this finding was sustained 
by the Circuit Court of Appeals. There, the inde- 
pendent contractors were solely responsible for en- 
gaging their drivers, discharging and paying them. 

In Griff Wilhams v. U. S.,* involving liability for 

assessments under the federal act, where the district 
court found “control” to exist in 22 separate respects, 
the circuit court of appeals reversed, and held the 
contractor not liable for the tax, saying: 
“We have already concluded * * * that the establishments 
had no right to hire or discharge members of the orchestra. 
To our mind this circumstance alone comes near being decisive. 
It is difficult to-conceive of an employer-emplayee relationship 
without such a right on the part of the employer. It is equally 
inconceivable that such right should rest solely in the hands 
of the employee. Without this right there could be no effective 
control by an employer.” 

It will be readily seen, from the foregoing, that the 
dispute over the taxability of independent contractors 
has waxed warm indeed. The Internal Revenue De- 
partment has refused to listen to reason by taxpayers 
who have appeared before it, throwing them into the 
courts in the numerous cases illustrated above. The 
citations here included are not all of them by any 
means. It may be hoped that, not only the Internal 
Revenue Department, but the State Unemployment 
Commissions as well will be governed by some reason 
in connection with such assessments. It will be well 
for them to realize and bear constantly in mind that 
wages paid with respect to employment are, solely, 
taxable and there is no provision in either the Federal 
or state acts authorizing the collector or the com- 
mission to segregate from an indivisible compensation, 
paid for both personal service and the use of equip- 
ment, a portion of the total amount paid and set it 
aside as taxable wages, upon a determination, correct 
or incorrect, that it represents the equivalent amount 
of wages payable for the necessary personal service 
involved. Such an act is legislating, instead of en- 
forcing, legislation found upon the statute books. 


[The End] 


1 Texas Company v. Brice, 26 Fed. (2d) 164. Ellis v. Associated 
Industries Ins. Corp., 24 Fed. (2d) 809. 

12251 F, Supp. 114. 

13126 F. (2d) 129 (C. C. A. 7, 1942). 


EXCESS PROFITS TAX 


ment’s first taxation of excess profits. Rates range 
from 20 to 50% of the reported abnormal profits ex- 
ceeding a designated exempt amount. Taxpayers 
have limited privileges in the selection of applicable 
base periods for the calculation of excess earnings, 
and they may choose an alternative computation 
based on capital investment. At their option, more- 
over, they may either pay assessments outright or 
lend the government double such amount. Loans, in 
turn, may be represented either by “deposits of guar- 
antee” or by “equipment certificates”, each earning 
interest at the rate of 3% a vear. 
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By FRANK W. DIBBLE 


The Federal Capital Stock Tax Doesn’t Cost 


NEW client apologetically told us not so long 

ago that by not declaring the value of his capital 

stock high enough last July had cost him around 
$5,000 in tax unnecessarily. The $5,000 mentioned 
was about the amount of the declared value excess- 
profits tax the corporation had to pay later. He went 
on to explain the old story that had he paid a few 
hundred dollars more in capital stock tax, he could 
have saved himself the $5,000. Frankly, he was a 
little sick about it, because he knew that while 
many corporate taxpayers had learned this costly 
lesson years ago, not many made this mistake today. 
Such mistakes were quite common back in 1933 and 
1934 (when the capital stock tax law was first passed 
in its present form) because many taxpayers who 
attempted to handle this matter without professional 
advice did not realize until too late the full sig- 
nificance of the relationship between the capital stock 
tax and the then “excess-profits tax.” 


sut it so happened that the amount of this tax- 
payer’s income last year was within the present 90 per- 
cent? excess-profits tax bracket by several thousand 
dollars. He was amazed when it was pointed out 
to him that this being true, the actual cost to him 
for declaring the value of his capital stock too low 
probably did not cost him more than $500 to $1,000 
at the most—instead of $5,000 as he thought. When 
it was explained that the $5,000 declared value ex- 
cess-profits tax he had to pay “unnecessarily” was 
deductible for the purpose of computing the present 





1 Raised to 95 percent by the Revenue Act of 1943 which was 
passed over the President’s veto February 25, 1944. 


90 percent excess-profits tax, he understood readily 
enough how this came about—and in a certain sense 
was pleased. “Pleased” because his mistake had not 
been as serious as he first thought. 

As already indicated, the capital stock tax and the 
declared value excess-profits tax are component parts 
of a single scheme of taxation. The value declared 
for the capital stock has a very direct effect on how 
much declared value excess-profits tax must be paid. 


For the year ending June 30, 1942, and each suc- 
ceeding year, corporations are entitled to fix an en- 
tirely new declared value, regardless of what the 
declared value was for any prior year. Under prior law, 
it was required that the “adjusted declared value” be 
determined with respect to three-year periods start- 
ing with the one beginning July 1, 1937 and ending 
June 30, 1940.2. The present rate for the capital stock 
tax is $1.25 for each $1,000 of the declared value of 
capital stock. Because the capital stock tax is less 
costly than the declared value excess-profits tax, when 
the latter is applicable, it is advantageous to declare 
the value of capital stock ten times the expected an- 
nual profits. 

Returns (Form 707 for domestic corporations) and 
the payments of the Federal capital stock tax are due 
on or before July 31st, next following the close of the 
capital stock tax year (June 30th) unless an extension 
has been officially permitted prior to such date. 

Specific exemption from the capital stock tax is 
granted only to corporations which are exempt from 
income tax, insurance companies, and common trust 
funds.2 Corporations not doing business during the 

capital stock tax year may claim exemp- 
tion from the tax.* 


Case! Case II All corporations subject to the capital 

1. Declared value of capital stock. .... .. $1,000,000 $1,500,000 stock tax are subject to the declared 
gE ie eee ce ea value excess- rofits tax. The tax is 

2. Net income before any of the following taxes. . $ 150,000 $ 150,000 computed on a. beste of the net in- 
3 Deduct capital stock oa... Diora oh be fag etal a. atacel Ge 1,250 1,875 come, which is the same as the net 





4. Net income for declared value excess-profits tax 











income for income tax purposes under 


computation .............. ec cee ee eee e eee ~. $ 148,750 $ 148,125 Code Sec. 21, except that the declared 
5. Less exempted 10 percent of declared value...... 100,000 150,000 value excess-profits tax 1s not deductible, 
dteniheataain __"—s and a credit is allowable for dividends. 
6. Balance subject to declared value excess-profits tax $ 48,750  $ None _ For taxable years beginning after Decem- 
——= ber 31, 1943, there will be excluded 
7. Declared value excess-profits tax................ $ 3,217 None from the tax base any excess of net 
8. Excess-profits net income (Item 4 less 7)........ $ 145,533 $ 148,125 long-term capital gain over net short- 
: ‘ : ; 
9. Less credit and exemption (as assumed above)... 100,000 100,000 term capital loss. ; The tax is 6.6 ean? 
cements ts —____ cent of such net income in excess of 
10. Balance subject to excess-profits tax............. $ 45,533 $ 48,125 10 percent and not in excess of 15 per- 
. aero ——— cent of the declared value of capital 
ccess- — 95% 25 : 

11. Excess-profits tax—95% thereof... .. ee $ 45,719 stock, and 13.2 percent of such net in- 
12. Normal-tax and surtax net income (Item 8 less 10) $ 100,000 $ 100,000 come as is in excess of 15 percent o! 

— , a —— ———__ the declared value. 
as ib a surtax—40%.... Tee a | $ 40,000 As indicated at the beginning of this 
- Summary of taxes— article, a corporation certain to be in 
Capital stock tax (Item 3)...... ..$ 1,250 $ 1,875 c t “nage “Tees ae 
Declared value excess-profits tax (Item 7) : 3,217 $ None the 95 percent excess-profits tax bracket 
Excess-profits tax (Item 11) Tae 43,256 45,719 Can afford to be a little conservative in 
Normal-tax and surtax (Item 13)........... 40,000 40,000 declaring the value of its capital stock. 
se enn ——..— For example, suppose a corporation has 
Sotal oosssss $87,723 $87,594 an excess-profits tax credit of $90,000 
Total taxes—Case II .................- cece eee 87,594 ...... and expects that it will earn $100,000 
—- in 1944, and with the “breaks”, perhaps, 

Difference ° aaa Nears ata 129 
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$150,000. In this case everything in ex- 
cess of $100,000 ($90,000 excess-profits 
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Much Any More! 


credit plus a $10,000 exemption) would be taxable at 
95 percent. Let us assume, first, that this corpora- 
tion declared its value of stock at $1,000,000 (10 times 
the lowest expected annual income of $100,000) but 
later actually realized $150,000 profit. The declared 
value excess-profits tax would amount to $3,300 (6.6 
percent of $50,000—the net income in excess of 10 per- 
cent, and not in excess of 15 percent of the declared 
value of $1,000,000). But since this $3,300 is deductible 
for excess-profits tax purposes, the net cost is only 
$1657 (5% of 3,300). Now, let us compute the total 
cost in taxes and compare this with the total cost had 
the corporation declared the value of its stock at ten 
times the larger possible profit of $150,000. Admit- 
tedly, this comparison results in a slightly different 
answer than obtained in the approximations made 
in the preceding discussion because, in the com- 
parison between Cases I and II, the capital stock tax 
itself was deducted from the assumed $150,000 net 
income. This was obviously done to bring out more 
clearly the actual cost in taxes by an undervaluation 
of the capital stock when the corporate taxpayer is 
in the 95 percent excess-profits tax bracket. In other 
words, the net tax cost in the foregoing example for 
undervaluing the capital stock by about $500,000 was 
only $129—instead of $3,217 in declared value excess- 
profits tax as our new client first thought. 


Even if the corporate taxpayer were not in the 
95 percent excess-profits tax bracket, the net tax cost 
would still be considerably less than the amount of 
the $3,217 declared value excess-profits tax because 
such tax is still deductible in computing the normal- 
tax and surtax. For example, using the above facts, 
except to assume that the excess-profits tax credit 
is large enough to eliminate any excess-profits tax, 
the net tax cost for understating the value of stock 
by about $500,000 would be $1,555, computed as 


follows: 

















Case I Case II 

Capital stock tax as above . rr $ 1,875 

Declared value excess-profits tax as above. 3,217 None 

Normal-tax and surtax 40% of the amount 

OF Teel G aNOVE. 2. ccc cece camoctaxwe 58,213 59,250 

TROD 36 0 sore 4 Sey ich Spt tiene $62,680 $61,125 
Total tames—Case TI .... 2. ......00000.00- 61,125 
POI. 55. Sos 5 Bt ee ae 2.555 








Another way of approximating the net tax cost is 
to compute the cost for each $1,000 under-valuation 
of capital stock as follows when such under-valuation 
gets the corporate taxpayer in the 6.6 and 13.2 per- 
cent brackets for declared value excess-profits tax 
purposes: 

6.6% 13.2% 


1. Declared value excess-profits tax—For each 
$1,000 under-valuation, it costs. $13.20 


. Capital stock tax—But by understating the . 
value $1,000, you saved capital stock tax of 1.25 1.25 


? 





3. Net cost in these two taxes..... cereus See Brio 
4. Excess-profits tax—But since these taxes are 
deductible against income subject to the 
excess-profits tax, such cost is reduced _ . 
95% .. Ce I Se Te ... 308 2835 


Net tax cost ® per $1,000 under-valuation.... $ .27 $ .60 











Federal Capital Stock Tax 


Applying this method of approximation to the facts 
above where the capital stock was under-valued about 
$500,000, we can ascertain its practicability. First, 
we must recognize that the stock was actually under- 
stated $487,500 (10 times $48,750 income subject to 
the declared value excess-profits tax in Case I, 
Item 6), instead of $500,000, in order to escape the 
declared value excess-profits tax. 

487.5 thousands times $.27 net tax cost per $1,000 under- 
valuation where the income is in the 6.6% bracket for 


declared value excess-profits tax purposes (the con- 
ditions in Case I) = 


The difference between the total tax costs in Cases I 
and II was, you will note, $129, whereas this approxi- 
mation indicates a net cost, under those identical con- 
ditions, of $131. This small difference of $2 results 
from the fact that the computations were not carried 
out to enough decimal places (net tax cost is actually 
26.75 cents per $1,000 under-valuation, instead of 
27 cents) and from the fact that more capital stock 
tax was paid in Case II than was necessary to avoid 
the declared value excess-profits tax. 

Should the corporation’s income be small enough 
so as not to reach the 95 percent excess-profits tax 
bracket, the net tax cost for understating the value of 
stock would depend upon which bracket it was in 
for normal-tax and surtax purposes. If, for example, 
it was in the 40 percent bracket for both of these 
taxes, the net tax cost per $1,000 under-valuation 
would be $3.21 if in the 6.6 percent bracket for de- 
clared value excess-profits tax purposes ($5.35 less 
40 percent thereof) ; and $7.17, if in the 13.2 percent 
bracket ($11.95 less 40 percent thereof). 

From this discussion, the taxpayer will readily ap- 
preciate that one should take into consideration the 
amount of excess-profits tax credit it has when de- 
claring the value of its capital stock as of June 30, 
1944. To reiterate—if the estimated profit for 1944 
is expected to be in the 95 percent excess-profits tax 
bracket, then an under-valuation of capital stock will 
not be so costly, and one can afford to be more con- 
servative in valuing the stock; however, if the esti- 
mated profit for 1944 is not expected to reach the 
95 percent excess-profits tax bracket, then it is bet- 
ter, as a rule, to gamble on declaring a little higher 
value for the stock. [The End] 

2 CCH, Standard Federal Tax Service, 1944, page 5553. 

2 CCH, Standard Federal Tax Service, 1944, Par. 1892. 

4 Reg. 64, Sec. 137.63. 

5 CCH, Standard Federal Tax Service, 1944, page 5553. 

6 It is assumed that the 80% limitation would not apply. 

7 Without taking into consideration the capital stock tax itself— 
which is done later in the comparison of Cases I and II. 

8 These computations, admittedly, do not take into consideration 
the post-war credit of 10 percent of the excess-profits tax due— 


which is relatively unimportant for purposes of this discussion, Also 
cents have been dropped. 
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If the boy who proposes in California says, “I love you dearly—Will you 
marry me and agree that my earnings shall be my separate property?”—What 


should the young man in Oklahoma say? 


of classic Greece it was shown that the search 
for truth is not always aided by a battle of wits. 
The development of practical education and research 
which stemmed from Protagoras, the Sophist, eventually 
choked itself on its own distending practicality. As 
the system of thought which he originated spread out, 
there was less search for truth and more effort at per- 
suasion ; and as persuasion became the chief purpose, 
with its natural accompaniment of pay and power, 
form and verbiage displaced substance. It was thus 
that the terms “sophism” and “sophistry” acquired 
their depreciatory meaning. 


6 pa centuries ago in the seminars 


Today, even as twenty-four centuries ago, persuasion 
and truth do not always go hand in hand. Deceptive 
labels are a tool of persuasion, and nowhere is this 
more true than in the law. The reason is that the 
security which the law makes possible rests wholly 
upon statute and precedent, and the more heavily upon 
precedent since precedent gives security to the mean- 
ing of statutory terms. Precedent, however, is like a 
leaf. As autumn arrives and a leaf loses its life-giving 
chlorophyl, it pales and dries and changes color. Even 
so as time wears on and a precedent through interpre- 
tation loses the fact and equity from which it derived, 
it dries out and acquires new and strange shades of 
meaning. And even asa leaf in the array of its autumn 
color, so a precedent may, in the detachment of new 
rhetoric, be still more beautiful; yet it may no longer 
be anything but form and rhetoric. The equity or fact 
which in the origin of the rule was its soul, is gone. 

Such are the by-products, the pitfalls, of precedent, 
the most fundamental component of government by 
law. In no field of law have these pitfalls been more 
present and vicious than in that of taxation. It is a 
tribute to our federal tribunal of last resort that in 
recent years it has sought strenuously to avoid them, 
to look through form and phrase to substance, to 
ignore the label and examine the essence in every 
precious vial of precedent which has come down to us 
from the pens of jurists who lived in another day. To 
do that without disturbing the foundations of law 
upon which alone freedom can stand is a challenge to 
genius. It is an inspiration that the challenge has 
been accepted. 

Among the labels which still persist are those which 
are the vehicle of distinction between separate and 
community property. In Commissioner v. Harmon now 
pending before the Supreme Court of the United 
States on a writ of certiorari, the change effected by 
the community property law of Oklahoma is in issue. 
Instead of growing up with community property as 
did the eight so-called traditional community property 
states, Oklahoma adopted it by statutory provision, 
effective July 29, 1939, twelve years to the day after 
California by the abracadabra now famous as Section 
16la of its Civil Code converted the wife’s community 
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OKLAHOMA COMMUNITY 
PROPERTY LAW 


By GEORGE T. ALTMAN 


Sees: 





property rights in that state from inchoate to vested 
without adding a single right she never had before. 
Oklahoma included one feature, however, which was 
wholly novel. It made the system elective. Husband 
and wife could come under the community property 
system by written instrument signed and acknowl- 
edged by both of them and filed in the office of the 
County Clerk and the Secretary of State.’ If they did 
not file such a written instrument, the community 
property system did not apply to them. 


Community Property Defined Under the 
Oklahoma Act 


Except for this elective feature, which will be con- 
sidered more fully at a later point in this analysis, 
there is not a single provision of the Oklahoma com- 
munity property Act which does not have its forebear 
in the community property law of at least one of the 
traditional community property states. Under the 
Oklahoma community property Act, the separate 
property of the husband includes (1) all property 
owned or claimed by him before the effective date of 
the election to come under the terms of the Act, (2) 
all property acquired thereafter by gift, devise or 
descent, (3) the increase of all lands thus owned or 
acquired,? and (4) all property or moneys received as 
compensation for personal injuries sustained by him.’ 
The separate property of the wife is likewise defined.‘ 
All other property of husband and wife is deemed 
community property.° Community property as thus 
defined approaches very close to the Texas definition.® 
It includes not only the personal earnings of husband 
and wife but also income from separate property. 


Management and Control 


What are the rights and obligations of husband and 
wife with respect to their community property? The 
wife under the Oklahoma Act has the management 
and control and may dispose of all “community prop- 
erty consisting of her earnings, all rents, interest, divi- 
dends, incomes and other profits from her separate 
estate and all other community property the title to 
which stands in her name.”* The husband has the 
management and control and may dispose of “all other” 
community property, except as to the homestead, 
which remains controlled by prior law.’ There is a 
proviso also that bank accounts shall be under the 
control of the spouse in whose name they stand; but 
this adds nothing, as a practical matter, to the pro- 
visions already stated except where a wife turns her 





1 Okla. Stat. Ann., Title 32, Sec. 52. 

2 Ibid., Sec. 53. 

3 Ibid., Sec. 55. 

*Ibid., Secs. 54, 55. 

5 Ibid., Sec. 56. 

® Vernon's Revised Civil Stat. of Tex., Arts. 4613-19. 
7 Okla, Stat. Ann., Sec. 56. 

8 Ibid. 
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pay check and other income over to her husband 
instead of depositing them under her own name. 

This division of management and control, so obvi- 
ously along the lines of ownership under the Married 
Women’s Acts of the non-community states, is no 
stranger to the traditional community property states. 
In Idaho the earnings derived by the wife from her 
personal services are under her management and con- 
trol.2 It may be observed here also that as a practical 
matter that would be true in any state as long as the 
funds remained under her name; and in no state does 
it appear that she is not entitled to receive them in the 
first instance under her own name. 


Liability for Debts 


Under the Oklahoma Act that portion of the com- 
munity property which consists of the wife’s earn- 
ings and the income from her separate property is 
subject to her debts, whether arising out of tort or 
otherwise, but not to the debts or liabilities of the 
husband.’® That portion of the community property 
which consists of the husband’s earnings and the 
income from his separate property is subject to his 
debts, whether arising out of tort or otherwise, but 
not to the debts or liabilities of the wife.*? This sep- 
aration of liabilities does not, apparently, override the 
liability of both for necessaries; and as between hus- 
band and wife, the payment of debts classifiable as 
community debts is chargeable against community 
property.’? 

Similar provisions appear in the codes of other com- 
munity property states. In California, for example, 
the earnings of the wife are liable for her debts 
whether contracted before or after marriage,’* but 
they are not liable for the debts of the husband except 
with respect to necessaries furnished either spouse 
while they are living together.** The husband is not 
liable for the torts of the wife unless he is a joint tort 
feasor.1° In Nevada the earnings of the wife are not 
liable for the debts of the husband.’* The same is true 
in New Mexico."? 


Divorce 


Under the Oklahoma Act in case of divorce, the 
community property is divided by the court in such 
proportion as the court from the facts in the case 
deems just and equitable* This provision also 
finds its counterpart in the laws of other community 
property states. The same rule precisely applies in 
Arizona,’® and Texas.?° In California if the divorce 
is granted on grounds of adultery, incurable insanity 
or extreme cruelty, the community property is 
divided between the parties as the court deems 
just.** In Idaho if the divorce is granted for adultery 
or extreme cruelty the same rule applies.?? In 
Nevada the court may make such division of the 
property, including the community property, as the 
court deems just and equitable, taking into considera- 
tion, among other factors, the party through whom 


® Idaho Code, Sec. 31-913. 

” Okla. Stat. Ann., Title 32, Sec. 57. 

" Tbid. 

* Ibid., sec. 58. 

* Calif. Civ. Code, sec. 167. 

“ Thid., sec. 168. 

 Tbid., sec. 171a. 

** Hillyer’s Nev. Compiled Laws, § 3367. 
sew Mex. Stat. (1941) § 65-306. 

* Okla. Stat. Ann., Title 32, Sec. 60. 


_* Arizona Code, Sec. 27-805; Schwartz v. Schwartz, 52 Ariz. 105, 
79 Pac. (2d) 501; McFadden v. McFadden, 22 Ariz. 246, 196 Pac. 452. 


7 Vernon's Rev. Civil Stat. of Tex., Art. 4638. 
- Calif. Civ. Code, sec, 146. 
= Idaho Code, sec. 31-712. 


Oklahoma Community Property 





the property was acquired.”* The same rule applies in 
Washington.” 


Succession 


Under the Oklahoma Act in the case of death of 
husband or wife, one half of the community property 
after payment of community debts goes to the sur- 
viving spouse and the other half passes under the will 
of the decedent or the laws of descent and distribu- 
tion.*° The same rule with minor variations can be 
found in other community property states. In Cal- 
ifornia, upon the death of either husband or wife, 
one-half of the community property belongs to the 
surviving spouse and the other half is subject to the 
testamentary disposition of the decedent, and if there 
is no will, it goes to the surviving spouse.”® In 
Louisiana, upon the death of the husband, one-half 
of the community property goes to the wife. If she 
accepts it she is liable for one-half of the community 
debts ; but she may by renouncing it relieve herself of 
those debts.” The other half of the community prop- 
erty goes to the decedent’s legatees or heirs.** In 
Nevada, upon the death of either husband or wife, the 
community property goes entirely to the survivor, 
except that if the husband abandons the wife without 
such cause as would have entitled him to a divorce, 
one-half of the community property subject to a pro 
rata share of the community debts goes on her death 
to her legatees or heirs.?® In Texas, on the death of 
either husband or wife, one-half of the community 
property is subject to the decedent’s will.*° In case of 
intestacy, all the community property goes to the 
survivor if there are no children, and if there is a 
child or children, one-half goes to the surviving wife 
and one-half to the child or children.*! There are still 
other variations but in general they follow the lines 
of the Oklahoma Act. 


Election 


There is thus nothing in the Oklahoma Community 
Property Law other than the elective provision to dis- 
tinguish it on a basis which can truly be called sub- 
stance from the corresponding provisions of the 
traditional community property states. There are many 
differences in detail, but much wider differences in 
detail exist among the traditional community prop- 
erty states. The pattern of the community property 
law among those states is far from uniform. It is con- 
sistent chiefly in its labels, much less so in its sub- 
stance. The common bond is more the use of the term 
“community property” than the detail of rights and 
liabilities which the provisions create. Only by the 
name are the community property laws of those states 
so fondly united. 

In any case, there is not a single provision of the 
Oklahoma Community Property Law other than its 
elective feature which cannot be found in the cor- 
responding law of at least one of the traditional com- 
munity property states. Moreover, taking the Oklahoma 
Community Property Law in its entirety, with respect 
to the degree of “vesting” of the wife’s interest, the 
gap between Oklahoma and California, for example, is 





23 Hillyer’s Nev. Compiled Laws, sec. 9463, as amended (1939). 

24 Remington’s Rev. Stat. of Wash., sec. 989; Otto v. Otto, 178 
Wash. 41, 33 Pac. (2d) 1074. 

25 Okla. Stat. Ann., Title 32, Sec. 65. 

26 Calif. Probate Code, sec. 201. 

27 La. Civil Code Ann., sec. 2410. 

7% La. Civil Code Ann., sec. 2406; Ramsig v. Beek, 151 La. 190, 91 
So. 674. 

® Hillyer’s Nev. Compiled Laws § 3364, as amended (1935), 

%” Reedy v. Jones, (Civ. App.) 41S. W. (2d) 1044. 

31 Vernon's Rev. Civ. Stat. of Tex., Art. 25738. 







































































































































negligible compared to that between California and 
Louisiana. If there is a line to be drawn in that 
respect, less reason appears for drawing it between 
Oklahoma and the traditional community property 
states than somewhere among the traditional states 
themselves. Oklahoma may be regarded as a rank out- 
sider and an upstart by the union of traditional com- 
munity property states, but its right to membership is 
no less sound—or rather, no more unsound,—than 
that of the others. 

That is true at least except for the elective feature 
of the Oklahoma law. That feature may, indeed, pre- 
sent something of a difference. In some of the tradi- 
tional states, such as California, husband and wife can 
elect to abandon the community property relation. In 
those states, while the community property relation is 
an incident of the marital status, husband and wife 
can, by agreement, elect to terminate it, or in fact not 
to begin it at all. In Oklahoma, on the other hand, the 
community property relation does not arise by itself 
out of the marital status, but husband and wife can 
elect to adopt it. It is a difference of approach, as it 
were, between the positive and negative. That differ- 
ence, however, may be material. 

Let us place ourselves upon the scene. Boy meets 
girl in Oklahoma. They are in love. (And why not in 
Oklahoma?) He says, “I love you. I love you madly. 
Will you be my wife?” She answers, “Yes, yes, my 
darling, yes.” There is no need to describe the ensuing 
scene. Every one has been through it, once or more, 
and those who have not, have been to the movies. Of 
course, one does not expect her to say, “Yes, if you 
will elect to come under the community property law.” 

The scene shifts. Boy meets girl in California. The 
air is sweet with orange blossoms. Nature everywhere 
is astir. Indeed, one could not expect him to say, “I 
love you dearly. Will you.marry me and agree that 
my earnings shall be my separate property.” 

In the heat of the moment when two people pledge 
to love and honor each other until death do them 
part, it is not frequent that the vague distinctions 
between separate and community property can com- 
mand attention. Heaven has come to earth. There is 
nothing so important now. As spoke the Bard of Avon, 

“Journey’s end in lovers’ meeting, 
Every wise man’s son doth know.” 
This is the economic relation of husband and wife 
stamped at the outset with the system which takes 
effect as an incident of the marital status. So much 
must be conceded. 

Time, however, marches on. The scene shifts back 
to Oklahoma. Ten years, let us say, have passed. It is 
evening. Junior is tinkering with his bicycle and Sis 
is playing with her dolls. Dad is reading the paper 
and mother is a’knitting. Mother also is thinking. 
Says she to Dad through his newspaper: “Heard the 
neighbors talking about this community property busi- 
ness. They say if you file some paper saying what 
you make is community property, you can save some 
money on your income tax. And they say it wouldn’t 
change anything between us much.” 

Dad is the masterful type, built like the oil derricks 
around him. Without lowering his paper he replies, 
“Yes—something here about it again. Might be a 
good idea. I’ll inquire about it.” 

He is not one to throw away his birthright, even for 
a mess of income tax saving. But he is not one to 
throw away a dollar either. He inquires the next day 
of his attorney and is assured that the paper he would 
have to file would make no change in his control of his 
earnings. In case of divorce, the attorney adds, the 
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court’s discretion with respect to division of the prop- 
erty is the same whether the paper has been filed or not.** 

“Shucks”, Dad interposes, “the wife and I are getting 
along swell. Besides, you know I don’t save very 
much.” 

The attorney goes on, however, to point out the 
effects in case of death. In the case of his death first, 
the wife is assured of a larger share, one-half going 
to her directly and only the other half being distributed 
under his will or the laws of intestate succession. In 
the case of her death first, the same rule applies, so 
that she has testamentary power over a portion of her 
husband’s earnings, a power which she would not have 
except for the filing of the paper being considered.* 

“Well”, says Dad, “that might be something to 
think about. That’s a long ways off though. We’re 
both still in good shape. What I’d save on the income 
tax might be more than I’d accumulate anyhow.” 

A little computation ensues and Dad’s eyes develop 
quite a gleam. The attorney adds that if it doesn’t 
work out well they can always change back, if both 
are willing, as far as future earnings are concerned.** 
Convinced that he has much to gain, it is present and 
certain, and that what he has to lose is not only small 
but speculative and remote, he instructs his attorney 
to draft the required paper. 

That is not, however, his only reason. Masterful 
though he may be, and even under the shelter of his 
newspaper, he still feels his wife’s presence. She indi- 
cated that she was in favor of the change, though so 
unimperiously. He was still in love with her though 
the word was all but forgotten. And was she not the 
mother of those two little ones whose well-being and 
future measured so greatly in the purpose of his earn- 
ings? Is the force any less now, or any different, from 
what it was when he as boy met her as girl? 

That, it is submitted, is a question of fact for the 
jury and not of law for the court. To say that the 
rights of the wife which were an incident of the 
marital status arose by operation of law while those 
which her soft words, aided by the revenue laws, drew 
from him after the marriage had taken place were 
wholly voluntary is to conceal the substance of the 
most fundamental force in life beneath a cloak of 
legalistic labels desiccated by time and truth. There 
may be a difference between the unconsciousness of 
marriage and the semi-corsciousness of husband-wile 
agreements, but the difference is one of fact which 
may vary in every case. 

Granting, nevertheless, that the difference is ample 
ground for distinction, it would be more fruitful of 
fiscal peace if the Supreme Court would either affirm 
the effectiveness of the Oklahoma community prop- 
erty law to divide the income of husband and wife on 
separate returns or else condemn the system of com- 
munity property law altogether. The tenuousness of 
the present distinctions between the community and 
non-community systems has already been expressed 
in these pages.*> The slightness of the change effected 
in Oklahoma by election to come under the com- 
munity property law is indicated above. There are far 
wider differences among the non-community states, 
and again among the traditional community property 
states, than there are between the non-community 
states taken as a group on the one hand and the com- 


[Continued on page 284] 





32 Compare Title 12, Sec. 1278 and Title 32, Sec. 60 of Okla. Stat. 
Ann. 


3% Okla. Stat, Ann., Title 32, Sec. 65. 
34 Tbid., sec. 5. 


* 19 TAXES—The Tax Magazine 262 (May 1941); 16 TAXES— 
The Tax Magazine 138 (March 1938). 
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COST AND EFFICIENCY OF TAX 


ADMINISTRATION: POLICIES 


By JAMES W. MARTIN 


NE OF the popular objections to governmental 
e work generally and to tax administration par- 

ticularly has been the tendency to base deci- 
sions on partisan considerations. Several distinct 
varieties of this objection exist. In some instances 
it is alleged that compliance activity of the adminis- 
tration is restricted to individuals who in some man- 
ner have supported the partisan group represented by 
the administration. In other cases it is said that con- 
troversies between the administration and the tax- 
payer are resolved in terms of whether the taxpayer 
contributes to the party campaign chest. In still 
other instances it is thought that litigation is com- 
pletely avoided insofar as it might adversely affect 
political friends of the administration. It is generally 
agreed among students of government that all deci- 
sions based on any sort of partisan considerations 
impede long-range success in administration. 


Party Politics Lacking in Bureau Policy 


At the present time, insofar as concerns actual field 
operations incident to examinations and to settle- 
ments by the technical staff, the evidence of taxpayer 
representatives and of observation indicates over- 
whelmingly that partisanship does not materially 
influence federal tax administration.?, Although the 
Commissioner and collectors of internal revenue have 
been appointed on largely political grounds, and in a 
large degree the staffs of the latter have in the past 
been chosen for similar reasons, Treasury policies 
have restricted the extent to which the collector could, 
even if he desired to do so, adopt policies calculated 
to favor political friends. For many years Bureau 
auditing and investigating services outside the collec- 
tors’ offices have been staffed by civil service per- 
sonnel and, on the whole. have had no particular 
partisan complexion. At any rate, taxpayers who 
have been interviewed are practically of the unani- 
mous opinion that party politics do not materially in- 
fluence specific decisions. The opinion also applies, 
with the exceptions noted, to collectors’ offices. 





? As suggesting the contrary, consider the following statement by 
one tax student: ‘‘All of the important positions in the federal tax 
administration are patronage plums.’”’ H. L. Lutz, ‘‘Tax Adminis- 
tration,’’ Encyclopedia of the Social Sciences, XIV, p. 527. Lutz’ 
position is defensible only as to the Secretary of the Treasury, the 
Commissioner of Internal Revenue, and the collectors, none of 
whom, aside from the Secretary and the Commissioner, has much 
to do with administrative policy. The situation has been subse- 
quently somewhat changed. 


The Alleged New Federal Partisanship 


On the other hand, it has been alleged that some 
Bureau of Internal Revenue policies have been the 
result of a more general type of political favoritism 
of farm and labor classes as compared with businesses. 
One eminent accountant suggests that the explana- 
tion may lie in the fact that business interests in the 
United States have generally been in the ascendancy 
until recent years. Now that agricultural and labor 
interests are more adequately represented in the fed- 
eral government, the policies adopted are to some 
extent retaliatory against commercial and industrial 
interests (“the economic royalists”). The viewpoint 
expressed by one tax expert is that the Bureau in 
income tax administration deals harshly with busi- 
ness enterprise as a sort of unconscious means of get- 
ting even with the victim in retaliation for earlier 
injuries. The fact that this interpretation of Bureau 
behavior, which might be designated as a “sadistic 
theory of federal tax administration policy,” may have 
no factual foundation does not render it unimportant. 
The Treasury’s announcement of a stricter enforce- 
ment of section 102 of the Internal Revenue Code to 
ferret out all unreasonable accumulations of surplus 
after the repeal of the undistributed profits tax, in 
the view of some people, gives color to this charge. 
This particular policy may encourage tax avoidance 
and provide a basis for rationalizing such action.* 

In support of such a view, some taxpayers also cite 
the Treasury’s insistence on having federal income 
and excess profits tax returns filed within 75 days from 
the close of the fiscal year. It is pointed out that small 
concerns and farmers can without hardship compute 
and certify income for the previous year by the mid- 
dle of the third month following the end of their 
financial year. Stress is laid on the inability of some 
business enterprises to ascertain the year’s income 
so promptly. Thus the Treasury practice of restrict; 
ing within narrow limits extensions of time for filing 
certain returns is regarded as simply another method, 
perhaps adopted without conscious bias, of “squeez- 
ing” big business. These same critics point out that 
the Treasury would lose nothing by a policy of gen- 
erosity in making extensions; and, as large taxpayers, 





3Claude W. Dudley, ‘‘Federal Taxation—Present and Prospec- 
tive,”” TAXES—The Tax Magazine, June, 1940, pp. 357-358.. 

4Cf. R. G. Blakey and G. C. Blakey, ‘‘Revenue Act of 1937,’’ 
American Economic Review, December, 1937, p. 703. 








In preparing this series of articles the author was assisted at certain points by Harry Davis, now Executive Assistant 
to Kentucky Commissioner of Revenue; H. Clyde Reeves, now an officer in the United States Navy; Orba F. Traylor, now 
an officer in the United States Army; and Glenn D. Morrow, Research Assistant, University of Kentucky Bureau of 


Business Research. 


The series is adapted from a report the author submitted September 1, 1942 to the United States Treasury Department 
Committee to Study Intergovernmental Fiscal Relations. In the Committee’s own report to the Secretary of the Treas- 
ury (Federal, State, and Local Fiscal Relations, Senate Doc. No. 69, 78th Cong., Ist Sess.), some passages resting on 
materials which are presented here, have already appeared. The author is grateful to the Committee for making this 
study possible and for permission (without prejudice respecting the Treasury’s right to make any use of the original report) 
to publish it in the present form. Neither the Committee nor the Treasury is in any way responsible for the contents 


of these papers. 


Written except as expressly stated as of mid-1942 before wartime interferences became serious. 
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when deferments are granted regularly, pay more than 
one-fourth of the total in order to avoid possible in- 
terest charges, the government might actually collect 
immediately a larger amount of money by a less 
stringent policy.’ 

Still another fact cited in this same connection is 
that the Treasury gives compliance of farmers, small 
individual businesses, and artisans relatively little at- 
tention.® As the Bureau compliance policy does 
secure returns from regular employees in business 
enterprise, it is generally admitted that such individ- 
uals are not the beneficiaries of general Treasury 
partisanship for farmers and laborers.’ 

Current policy, expressed partly in legislative and 
partly in administrative practice, would add a measure 
of relative load on large taxpayers as such. For illus- 
tration, the elimination of consolidated return ® for 
general income tax purposes is intended to demand 
increased relative contributions from big corporations. 
The excess profits tax law exempts small corporations 
and all partnerships and individuals. Removal of 
some of the “cushions” incident to the computation 
of capital gains has operated in the same direction 
with respect to both corporate and individual income 
taxpayers. Selection of audit cases and policies in 
respect of the conduct of audits has provided examples 
of similar results at the administrative level. Alleged 
extraordinary emphasis on maximum current-year 
collections from audited taxpayers as distinguished 
from long-range stress on securing complete, ac- 
curate, and adequate returns may reflect another ad- 
ministrative policy—one which some taxpayers regard 
as implying a type of partisanship adverse to indus- 
trial and commercial interests. This view of the 
situation is predicated mainly on the fact that the 
Treasury does not audit, for instance, a great number 
of farm returns. According to these critics, the de- 
preciation and depletion policies followed by the ad- 
ministration and only partly reflected in income tax 
legislation ® have evidenced a somewhat similar view- 
point. The Treasury’s definite stand against a federal 
sales tax '® allegedly evidences a bias in favor of the 
interests of small income groups. 

One may conclude on the basis of examination of 
Treasury routine that actual Treasury policy does 
not deliberately effect discrimination between differ- 
ent classes of taxpayers. It is equally apparent, how- 
ever, that as a by-product of some present administrative 
policies considerable discrimination against large 
businesses actually occurs. This, however, is offset, 
at least in part, by policies favorable to “big business” 
and by the greater ability of large-scale enterprises 

to take steps which will reduce their tax liability with- 
out doing anything that is illegal. 


5 This matter of returns has been discussed from the point of 
view of timing in the March installment of this series. The War 
brings about special difficulties. ‘‘Report of Special Committee on 
Taxpayers Affected by Enemy Activities,’’ Program and Committee 
Reports of the American Bar Association, Section on Taxation, 1942, 
p. 80. 

® Oregon has exploited the income tax with respect to farmers in 
a way that merits attention. 

One critic suggests as an explanation of the paradox that in this 
case there is conflict with an even more fundamental Bureau policy, 
namely, ‘“Take the cash and let the credit go.’’ 

8 Subsequent amendments have altered this situation. 

® As a matter of fact, certain legislative provisions (notably the 
percentage oil and gas well depletion clause) operate to the con- 
trary; e.g., I. R. C., sec. 114 (b) (3). Subsequent amendments 
have extended the percentage depletion privilege to other classes of 
mining corporations. 

1% Revenue Revision of 1941, Hearings before the Committee on 
Ways and Means—House of Representatives, 77th Cong., 1st Sess. 
on Revenue Revision of 1941, revised, Vol. 1, U. S. Government 
Printing Office, Washington, 1941, pp. 7 and 51. Also Revenue 
Revision of 1942, ibid., 77th Cong., 2d Sess., U. S. Government Print- 
ing Office, Washington, 1942, p. 7 
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Securing the Last Dime 


Apart from the discrimination that is alleged to 
exist as between different groups of taxpayers is the 
complaint that the Bureau pursues a policy of exact- 
. 6 e. ee ee = atc " —. 
ing “all the traffic will bear” in the collection of taxes. 
The Bureau certainly should not be open to the ac- 
cusation of seeking ways of adding to the taxpayer's 
liability beyond what is due.” 

Although this general principle would be as readily 
accepted by Bureau officials as by any other citizens, 
there is disturbing evidence that in many sections of 
the country Treasury policies in some cases do result 
in coercing taxpayers to pay amounts in excess of 
taxes due. There is presumably no basic intention on 
the part of the Bureau to collect more than taxpayers 
owe; but selecting audit cases, directing revenue 
agents, and supervising administrative personnel 
generally is quite understandably conceived in terms 
of an opportunity to make sizable deficiency assess- 
ments, to “protect the interest of the government,” 
and in many other ways to emphasize the govern- 
ment’s financial stake in current settlements. In con- 
sequence, some agents and staff officers of not the 
highest caliber appear to develop the view that the 
policy is to “get the money” almost regardless oi 
either equity or law.* 

The Bureau through action of its high officers has 
contributed directly to this interpretation of its policy 
in at least three respects: (1) The control policy and 
the language employed by high Bureau officials, with 
a single remarkable exception so far as is known, tend 
to emphasize additional revenue rather than deter- 
mination of liability under the law and the regulations. 
The same control and language outlook has inevitablv 
permeated the field to a greater or lesser extent. 
Although, so far as control is concerned, this view- 
point is most noticeable in collector circles, it is not 
lacking among revenue agents, technical staff officers, 
and even special agents of the intelligence unit. The 
language aspects pervade the ranks of all operating 
branches. 

(2) The Bureau officially has designed certain of 
its rulings to secure maximum short-run revenue. 
Sometimes this attitude expresses itself in rulings that 
are alleged to be directly offensive to a common sense 
interpretation of the problem—however completely 
the position may be supported by a technicality." 

1 David A. Gaskill, ‘‘Preserving a Willing Attitude among Tax- 
payers,’’ TAXES—The Tax Magazine, November, 1938, p. 650. 

12 Revenue Act of 1941, Hearings before the Committee on Finance, 
op. cit., pp. 272, 1231; ‘‘Committee of American Institute of Account- 
ants Submits to Treasury Eight-Point Program for Revision of 
Federal Taxes,’’ Commercial and Financial Chronicle, October 1, 
1938, p. 2024; and ‘‘Recommendations for Revision of the Internal 
Revenue Code,’’ Journal of Accountancy, May, 1938, p. 155. 

The opinion of one well-informed individual on this matter has 
been submitted in confidence. ‘‘What seems to be a growing policy 
or attitude of the Treasury Department is to ‘get or keep’ all of the 
possible tax money without regard to equity or fair dealing. I 
realize that this is due in some part to certain chiseling taxpayers 
and to experiences in some cases with taxpayers whose practices 
border on fraud. However, as tax rates increase, it seems to me 
vitally necessary that those administering the tax laws attempt to 
arrive at an equitable or fair result without regard to whether a 
deficiency or refund is to be proposed.’’ 

13 Mr. F. E. Hagler, tax attorney at Memphis, who was formerly 


in the internal revenue service, expresses particularly emphatic 
— to this alleged ‘‘get-the-money’’ policy. (Letter, July 7, 
1942. 

14 After expressing general admiration of Bureau policies and 
personnel, one outstanding firm of tax practitioners in the middle 
west states the following reservation: ‘‘Some years ago the estate 
tax law was amended to permit valuation of the property of dece- 
dents one year after death at the option of the estate. The Treasury 
Department attempted to interpret this law so as to require the 
inclusion in the value of the estate taken one year after death of all 
of the income the estate had received during the year. To all of 
us this appeared a most arbitrary and capricious interpretation with 
no apparent foundation other than an attempt to extract from the 

(Continued on next page) 
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Perhaps the most frequently cited example is the 
handling of refunds for business expense in the case 
of 1040A income tax returns. Another illustration is 
the multiplicity of “nonacquiescences” in Board or 
court findings in cases won by taxpayers but not 
appealed.** This matter of litigation policy will re- 
quire separate consideration below. 

(3) The administrative control machinery as oper- 
ated contributes to the viewpoint that the Bureau 
wants agents to assert deficiencies whether or not the 
obligation is imposed by law. In numerous cases 
agents admit that assessments (or denials of refunds) 
are unjustified; but the agent believes his personal 
protection lies only in setting up the liability (or 
denial of overassessment) and letting conferees make 
correction. But, according to the evidence at hand, 
the conferee may adopt the same view toward the 
staff, and the staff may adopt it toward the Board of 
Tax Appeals. The result is that unjustifiable assess- 
ments are made.*® Taxpayer counsel who in the ag- 
gregate handle the bulk of federal tax work in several 
large communities express the viewpoint that the 
reasons for this result are primarily, so far as the 
agents are concerned, the personnel control plan fol- 
lowed and the influence of post review—especially 
post review so far as it may involve reopening closed 
cases.** 

That an agent in charge in a particular community 
is eminently fair, however, does not necessarily mean 
that the technical staff head will take a wise view of 
his problem. For example, one tax attorney, after a 
series of highly complimentary remarks about the 
collector staff, the agents, and the intelligence unit 
special agents—and especially regarding the heads of 
these organizations—says that the technical staff 
officers in his city obstruct settlements and force tax- 
payers to incur unnecessary litigation expenses. “I 
know that I have been forced by the technical staff 
here to try a number of cases which would never 
have been tried had the office been in charge of a man 
of anything like the ability and judgment of Mr. Nor- 
man Cann, to whom I have referred above. The 
record of our winnings in litigation since the technical 
staff was set up here will, I believe, fully bear out 
the statement that the office has not recognized the 
true settlement value of cases.” 18 On the other hand, 


tax statutes more revenue than they were intended to provide. 
Nevertheless, it took about three years for the matter to be passed 
upon by a sufficient number of courts to induce the Treasury De- 
partment to drop this attempt. I have no personal information 
whatever as to the reasons back of this particular idea but it seems 
to me to be an illustration of an attitude on the part of the policy 
forming division of the Treasury that I deem very unwholesome. 
I believe it would be possible to cite dozens of similar illustrations.”’ 

*In such cases it is emphasized that expense for taxpayers is 
ated increased at the same time that many settlements are 

eld up. 

‘© One Bureau audit official in commenting on this viewpoint indi- 
cated: ‘‘The claim that any revenue agents make nuisance assess- 
ments is a damned lie.’’ 

Bi: In the case of taxes handled by the miscellaneous tax unit, the 
Situation is different. The belief prevails that the difficulties here 
are even more directly found in the personnel control plan and in 
the ignorance of deputy collectors of the legal and accounting issues 
involved. For example, one large midwestern taxpayer, after ex- 
pressing entire satisfaction with the manner in which the corpora- 
tion’s income and excess profits tax problems were handled, con- 
tinued: ‘‘All the above applies to federal income tax matters. We 
do not feel the same concerning our contact with the miscellaneous 
tax unit.”” He goes on to indicate that investigators of miscel- 
laneous taxes make unreasonable requirements respecting prepara- 
tion of data and that the findings on individual points seem 
arbitrary. 

** The writer of this confidential letter formerly handled numerous 
cases before Mr. Norman Cann, present (1942) executive assistant 
to the Commissioner. Another correspondent referring to a similar 
condition in a different part of the country says: ‘‘My own experi- 
ence is that I can frequently settle satisfactorily a poor case (from 
the taxpayer’s point of view) but that I can seldom settle satisfac- 
torily a good case and never a perfect one. This will remain true 
as long as the Technical Staff feels that it must collect a substantial 
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some communities have technical staffs of which no 
legitimate complaint is heard, but the local agents 
are regarded as too frequently guilty of improper 
“get-the-money-now” practices.’® 


Rating of Revenue Agents 


Of all Treasury policies, that of making agents’ 
efficiency records depend to some extent on the amount 
of additional assessments or the number of increases 
over taxpayer declarations seems to be the most uni- 
versally and vigorously condemned. It appears that 
individual agents in charge determine the basis on 
which recommendations for promotion rest, that vari- 
ous agents in charge emphasize different kinds of 
evidence, but that many individual agents believe the 
amount of deficiency discovered or the number of 
additional assessments “made to stick” heavily influ- 
ence ratings. The net result of the actual or reputed 
personnel management policy in the case of income tax 
auditors is a premium on taxpayer failure to file ac- 
curate returns, since something will often be found 
wrong in any case. Taxpayers believe the policy 
demoralizes agents by inducing them to make in- 
creases in declared liability on the basis of mere pre- 
text, rather than stimulating them to make audits. 
Although the essential competence of revenue agents 
doing income tax work is generally admitted, taxpayers 
say auditors frankly cudgel them into making set- 
tlements which both the agent and the taxpayer know 
to be inequitable, often by reason of the fact that the 
amount involved is not sufficient to justify appeal. 
Sometimes agents, it is said, privately apologize for 
the attitudes they adopt in pushing such cases. In 
general, this phase of existing practice is certainly 
not conducive to developing the prestige of the Treas- 
ury among taxpayers.” Although the extent of the 
practice may be exaggerated by practitioners, there is 
little doubt of the damage to effective tax administration. 

This Treasury policy allegedly “tends to penalize the 
most capable men because they have greater difficulty 
in showing a good production record than the lesser 
men who are assigned to the smaller and more numer- 
ous cases. Obviously, an agent assigned to a Sears 
Roebuck case is presumed to be of highest caliber, yet 
he will have a poor efficiency rating because of the 
small numbet of cases closed in a given period.” 


percentage—usually over 50%—of all proposed deficiencies regard- 
less of the relative merits of the parties. Perhaps this is not 
consciously the policy of the Staff but it seems to be the way matters 
work out.’’, Staff enthusiasm for percentage compromises in those 
cases in which agents or conferees have erred is generally resented. 

19 A prominent tax student who does not personally represent tax- 
payers speaks of numerous instances ‘‘where the agent came in to 
make an audit and after spending a half day or more at the job 
and finding nothing particularly wrong, the agent would feel con- 
strained to charge something, such as depreciation allowance or to 
disallow an item of travelling expense and thus find something upon 
which to base a deficiency levy that would bring in a little more 
revenue for the government, Usually the deficiency would not be 
enough to make it worth the taxpayer’s trouble to make an appeal 
and fight the case because this would cost more than paying the 
additional tax. It seems that this practice, sometimes at least, is 
almost a racket by which the Treasury increases tax collections.’’ 
Incidentally, although this observer does not criticize technical staff 
work in his area, some other tax men do. 

20 One accounting firm with a national reputation has summarized 
its observations as follows: ‘‘The field men appear anxious at the 
end of each month about closing out cases under review. They feel 
the urge to make a quick superficial review of the return and secure 
agreements for payments of small tax deficiencies so as to create a 
satisfactory performance record. It is obvious to any seasoned tax 
practitioner that, from the Treasury’s point of view, audits should 
be thoroughly performed and the examining officer should feel that 
he has ample time to consider properly every case with counsel. 
Furthermore, it must be crystal clear that time honestly devoted 
to examination by competent men will yield an abundant harvest 
for the Treasury.”’ 

21 Confidential comment by a nationally prominent, midwestern 
accountant. The writer has reason to believe this observer is in 
error, at least in his selection of an example. 
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In other words, agents are represented as not being 
free to exercise discretion on the merits of individual 
cases but required to “protect the interest of the gov- 
ernment” even in instances in which the Treasury has 
no case.”?_ In several communities evidence is unmis- 
takable that conferees find themselves reluctant to 
settle cases owing apparently to danger of reprimand 
or reversal on post review.” 


On this point, a New England tax practitioner, who 
has not granted permission to use his name, criticiz- 
ing the passage on page 88 of the February number 
of TAXES—The Tax Magazine, writes in a personal 
letter: “I am firmly convinced that pressure from 
the top in the Bureau of Internal Revenue has created 
far too much of an atmosphere of ‘get the additional 
taxes, if possible’ for any unbiased view of debatable 
questions between taxpayers and the Bureau repre- 
sentatives. Revenue agents, who are anything 
but free agents in their work, feel that they must decide 
against the taxpayer on both facts and application 
of the law in many, many cases, even when there is 
not room for differences of opinion if unbiased con- 
clusions could safely be made by the agents without 
danger of prejudicing themselves individually with 
those higher in authority.” 


The full body of the letter from which this passage 
is quoted was submitted to the Acting Commissioner 


of Internal Revenue, who replied in a letter dated 
February 21, 1944: 


“The objective of the Bureau in conducting tax investigations 
is to establish the correct tax liability, whether the result is an 
additional tax or an overassessment. The efficiency ratings 
of our investigators are not influened by the amount of addi- 
tional tax proposed or the amount of overassessments recom- 
mended. On the other hand, the efficiency rating is materially 
and adversely influenced if erroneous tax changes, whether 
the effect of the errors is to increase or reduce the tax, are 
proposed. In view of this policy regarding efficiency ratings 
I do not think it reasonably can be asserted that there is 
‘pressure from the top to get the additional taxes, if possible.’ 

“To illustrate, for the period October 1 to December 31, 1944, 
the offices of the Internal Revenue Agents in Charge, without 
the necessity for review or consideration by any other agency, 


22 The following confidential observation of an eminent tax attor- 
ney engaged in federal practice pictures one situation: ‘‘This policy 
of advancing every possible contention in support of an increased 
tax, without seeming to take into consideration the countervailing 
factors in favor of the taxpayer, is even more pronounced (as com- 
pared with the case of the agent) in our local Technical Staff. 
There the atmosphere is more that of horsetrading, and it is impos- 
sible to get a review of the findings of the Internal Revenue Agent. 
Instead the talk is all of settling the case on a percentage figure, 
without regard as to whether the assessment was proper. ... It 
would be far preferable from the standpoint of morale of taxpayers, 
if a policy were advocated whereby cases which were good for the 
government simply were not settled, but the taxpayer was compelled 
to pay in full or obtain a decision from the Board, and on the 
other hand, the cases in which the government had a poor case were 
resolved in favor of the taxpayer. To settle a case for less than 
50% is too close a resemblance to a shakedown to be an instrument 
for generating goodwill among taxpayers. If the government doesn’t 
have a better than a fifty-fifty chance of winning a case, it should 
drop its contentions, and if they are important then go to Congress 
for a change in the law.”’ 





James W. Martin 
Director of Bureau of 
Business Research 
University of Kentucky 








closed 


55,466 income tax cases involving deficiencies of 
$48,751,426 and 15,076 cases involving overassessments of 
$18,830,906. The major part of the closings were on the basis 
of changes as originally recommended by the investigating 


agents. It is believed that these results definitely dispose of 
the suggestion that the Bureau exerts ‘pressure from the top’ 
upon examining officers to ‘get additional taxes’ but on the 
other hand very positively establish that the objective of the 
Bureau to ‘get the right tax’ is being accomplished.™ 


The post review of technical staff performance does 
not operate to reopen closed cases, but there is 
considerable evidence that some staff officers are 
pathologically sensitive respecting possible mistakes 
adverse to the government. Why they are more alive 
to such possibilities than to those adverse to tax- 
payers is difficult to see if, as is indicated in Wash- 
ington, post review comments are as freely made 
respecting errors against taxpayer interest. Possibly 
some of the reluctance to reach decisions adverse to 
the government rests neither on fear of reprimand 
nor method of rating individual officers but rather on 
personal weakness of the particular officer or of his 
immediate management. 


Policy Impediments to Settlements 


The evil effects of the alleged Bureau emphasis on 
collecting as much as possible from the taxpayer and 
the unfortunate methods of managing employees are 
said to be (a) inadequate audits, (b) difficulty of 
making settlements including unnecessary expense 
of litigation, and (c) increasing impediments to 
prompt closings because agents and staff officers are 
unwilling, or are not permitted, to take responsibility 
for deciding issues presented. These three infer- 
ences will be considered in turn. 


1. Under present Bureau policy, partial audits are 
encouraged. The practice is supported on the ground 


23 The following observation from a tax specialist illustrates the 
fear of reprimand among administrative personnel: ‘‘Under the 
present (decentralized) setup, in many cases taxpayers are put to 
the expenditure of time and money to first convince the examining 
agent that they are right, then his group chief, later the conferee, 
and even later the Technical Staff. Experiences are known to me 
where at all these steps taxpayers have been successful in convinc- 
ing the government representatives that the taxpayer was correct, 
only to have them say at each level that while they believed the 
taxpayer was correct they were not sure that their superior here 
or in Washington would agree with them and rather than run the 
risk of reversal, they would decide against the taxpayer. The 
unfortunate thing about these situations is that in their official 
reports they of course give no indication that their personal beliefs 
are contrary to the decision reached in the report. . . . In many 
instances it appears that the Treasury Department representative 
has definite or general instructions from his immediate or other 
superiors to attempt to obtain a definite answer in a given case.” 


23a ‘The plan of efficiency rating, upon which our Revenue Agents 
are rated, is based upon the following elements: 
Skill in the application of techniques and procedures 
Accuracy of final results 
Accuracy of judgments or decisions 
Effectiveness in presenting ideas or facts 
Industry 
Rate of progress on or completion of assignments 

7. Amount of acceptable work produced 

8. Effectiveness in meeting and dealing with others 

9. Cooperativeness 

10. Initiative 

11. Resourcefulness 

12. Dependability 

13. Physical fitness for the work 

“You will note that there is no basis in fact to indicate that our 
agents’ rating is based upon the amount of additional tax they 
produce, since the money element is not used as a factor in its 
determination. The element, Item 7, ‘Amount of acceptable work 
produced,’ is addressed solely to quantity or to the number of as- 
signed tasks completed and not to the revenue results.’’ Harold N. 


Graves, Acting Commissioner of Internal Revenue, letter of February 
29, 1944, 
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that the government cannot afford to pay for fruitless 
examinations, and audits which in effect retrace the 
steps of the public accountant are not revenue-pro- 
ducing activities and consequently should not be 
undertaken. Many taxpayers urge that, on the con- 
trary, a few thorough investigations carefully prose- 
cuted each year to ascertain taxpayer liability, rather 
than to discover a deficiency, would undoubtedly 
increase dividends to the Treasury, provided the 
auditing policy were supported by a reasonably stable 
and relatively non-technical general approach to 
determination of liability. Moreover, giving each 
taxpayer a thorough examination, including full 
discussion of points of disagreement, would result in 
continued additional revenue. In addition it would 
contribute to Treasury goodwill by (a) giving evi- 
dence of agent interest in the taxpayer’s entire prob- 
lem, (b) developing a better feeling between the 
taxpayer and the Bureau, thus replacing the unofficial 
antagonism engendered by the alternative approach, 
and (c) conveying the impression that the Bureau 
seeks to help taxpayers accurately determine their 
liability rather than to prove them dishonest. Wis- 


TABLE 1. 


7———— Federal-——_—\ 
Ratio of defi- 


COMPARISON OF NUMBER OF AUDITS PER 
EXAMINER PER YEAR WITH RATIO OF ADDITIONAL 
ASSESSMENTS TO TOTAL REVENUE COLLECTIONS, 
UNITED STATES AND WISCONSIN, 1936-1941 


c——Wisconsin— 






consin’s long experience with the policy of thorough 
audits gives evidence that such a policy is not without 
advantage from the immediate financial point of view. 
The figures in Table 1 though computed on somewhat 
different bases for the federal government and Wis- 
consin, serve to show that the latter undertakes fewer 
audits and yet enjoys additional tax assessments 
comparable with those made by the Bureau. Using 
data for income taxation alone, available for 1940 
and 1941 fiscal years, shows (excluding technical staff 
altogether) a little fairer parallel with the Wisconsin 
statistics. The showing is not, however, on all fours 
by any means, the largest difference, dictated by 
inadequacy of federal statistics, being that office audit 
data are inseparable from field examination figures. 
Moreover, taxpayers give evidence of firm confi- 
dence in the Wisconsin approach. Recent partisan 
political interference for the first time in two or three 
decades may have impaired this confidence to some 
extent, but even now there is little doubt of the merit 
of Wisconsin audits. 

2. Little more need be said regarding the general 
difficulty of settling tax cases. The decentralization 
plan, in spite of its admitted superiority, has 
inherent in its makeup a measure of difficulty. 
As shown by Table 2, the number of cases that 
go to the Board of Tax Appeals (now the Tax 
Court) for settlement is still substantial. 


3. The disappointing fact revealed by the 
table, as a matter of fact, is that approxi- 





























Average number ciency assess- Average Ratio of defi- 

of income, es- ments to total number ciency assess- 

Year tate,and gift income, estate, of income tax ments to total 
tax audits per andgifttax auditsperman income tax 


man per year * revenue ° per year revenue 
1936 ............. 110.1 11.4%° 26.8 15.9% 
1937 .. 22... 105.6 9.9° 28.4 14.3 
1938 oe. 99.5 86 22.8 15.1 
1939 98.0 11.9 30.1 12.7 
1940 vieaesseee Oe? 12.64 37.8 11.5 
1941. vane 7.84 45.1 9.6 


Source: Revenue data taken from Annual Reports of the Commissioner of 
Internal Revenue, 1937, pp. 1-2; 1939, pp. 1-2; 1941, pp. 1-2. Deficiency assess- 
ment data, exclusive of jeopardy assessments, ibid., 1941, p. 21; 1940, p. 19; 
1939, p. 16; 1937, p. 12. Number of income, estate, and gift tax returns investi- 
gated by field offices, ibid., 1941, p. 19; 1939, pp. 15, 20; 1938, pp. 13, 22; 1937, 
pp. 9, 18; 1936, pp. 12, 16. Number of auditors, ibid., 1941, p. 4; 1939, p. 5; 
1937, p. 4. Wisconsin data supplied directly by Department of Taxation, letter 
of August 19, 1942. 

* Includes internal revenue agents and technical staff. Income tax returns 
investigated, except for 1939, include all returns for which the examiner’s report 
was submitted, whether or not the case had been finally disposed of by the 
receiving officers. For 1939 income tax returns investigated represent only 
returns on which reports had been finally approved by internal revenue agents 
in charge. Estate and gift tax returns for 1936-1939 inclusive include all returns 
filed. For 1940, and 1941, estate and gift tax returns include those investigated 
by field offices. 

» Do not include jeopardy assessments, 

* Do not include interest and penalties. 

“Commissioner of Internal Revenue, Quarterly Survey, op. cit., gives the 
ratio of the number of income tax returns examined to number of auditors. 


Fiscal year Field examinations Office audits All audits 
Ln. ee eee ee 155 391 273.0 
WO sees ose asseees 155 436 295.5 


INCOME TAX ONLY—COMPARED 
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Ratio of defi- 
ciency assess- 
ments to total 


7-— Wisconsin — 

Ratio of defi- 
ciency assess- 
ments to total 


Average number 


Average number 
of income tax 


of income tax 


: audits per man income tax audits per man income tax 
Year per year revenue per year revenue 
a 273.0 11.5% 37.8 11.5% 
me ....... eS 6.9 45.1 9.6 
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mately half of the cases reviewed by the 
staff are appealed to the Board. (These 
figures are inexact in the sense that (a) 
many of the cases which go to the Board are 
never tried, and (b) the data do not take 
account of the cases in which the taxpayer 
pays the amount of deficiency assessed and 
sues for recovery, rather than petitioning 
the Board.) Although the number of cases 
appealed has not greatly changed since the 
decentralization plan got fully under way, 
the proportion of total deficiency cases is 
declining, while the percentage of over- 
assessment appeals may be increasing a 
trifle. To the general credit of the staff, this 
relative change in the deficiency cases has 
occurred despite the increased volume and 
proportion of cases settled by agents in 
charge. On the face of it, the last year and 
a half has witnessed a halving of the propor- 
tion of deficiency cases that failed of settle- 
ment before leaving the office of the agents 
in charge. The showing could be deceptive 
if the proportion of cases too small to take 
to the technical staff were greatly increased. 
Data on this point are lacking, though sta- 
tistics of amounts involved are reported. 
It will be noted that the proportion of re- 
fund cases settled has not improved mate- 
rially. From these figures it must be 
concluded that, although difficulties of reach- 
ing a fair settlement may be substantial, 
taxpayers and administration are surmount- 
ing them more successfully than at the 
initiation of decentralization in that (a) 
agents are failing to settle a diminishing 
proportion of all additional assessments, 
though (b) the technical staff is settling a 
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TABLE 2. 








1942 1941 1941 1941 


Deficiency cases 
Number by: 
Agents .. caw Oe 
Technical staff . 906 929 954 1,244 
Petition to B. T. A. 920 

















Total 72,980 67,250 56,654 61,116 
Percentage by: 
Agents ... » CE 97.2 96.5 95.7 
Technical staff | 1.4 17 Pe 
Petition to B. T. A. ha 1.4 1.8 22 
Overassessment cases 
Number by: 
Agents 14,364 = 15,107 12,832 13,292 
Technical staff 281 191 170 485 
Petition to B. T. A. 161 99 95 91 
Total . 14,806 15,397 13,097 13,868 
Percentage by: 
Agents . 97.0 98.1 98.0 95.8 
Technical staff. . 1.9 | 1.3 a5 
Petition to B. T. A. 1.1 6 a 7 


NUMBER AND PERCENTAGE OF ALL INCOME TAX DEFICIENCY AND OVERASSESSMENT 
CASES CLOSED AT VARIOUS STAGES FOR QUARTERS ENDED ON SPECIFIED DATES 


Mar. 31 Dec. 31 Sept.30 June 30 Mar. 31 











Dec. 31 Sept.30 June 30 Mar.31 Dec. 31 Sept. 30 
1941 1940 1940 1940 1940 1939 1939 


58,418 


54,087 48,016 55,666 51,768 47,573 44,742 
1,209 1,322 1,515 1,725 1,607 1,122 1,040 
5 815 


ee 





60,511 56,557 51,072 59,241 54,381 49,510 46,476 
96.5 95.6 94.0 94.0 95.2 96.1 96.3 
2.0 2.3 3.0 2.9 3.0 2.3 2.2 

1.5 2.1 3.0 3.1 1.8 1.6 1.5 
13,627 13,740 14,728 15,616 13,841 13,087 = 13,887 
327 246 422 361 296 225 170 
90 145 79 140° 141° 49 45 

















14,044 14,131 15,229 16,117* 14,278" 13,361 14,102 
97.0 97.2 96.7 96.9 96.9 97.9 98.5 
2.3 1.7 2.8 2.2 2.1 1.7 12 

6 1.0 a 9 1.0 4 3 


Source: Computed from various issues of Bureau of Internal Revenue. Quarterly Survey, Administrative and Audit Activities relating 
to Income, Declared-value Excess-profits, Excess Profits and Estate and G ft Taxes. 


@ Revised. 


and smaller proportion of the total number of cases 
and a slightly diminishing proportion of the cases it 
handles. The reason for the seemingly poor show- 
ing of the staff may be largely that the agents’ offices 
are permitting cases of greater average difficulty to 
be handled by the staff. 

The story is not entirely complete when told in 
general terms. Therefore, statistics by areas are 
presented in Table 3. These show that agents 
throughout the country have improved their settle- 
ment records consistently—and to a reasonably stabil- 
ized point around 97.5 per cent of all closings. The 
lone exception is the Central (Cleveland) Area. The 
technical staff has not achieved any such standard- 
ized performance record. The staff in the Chicago 
Area consistently ranks high in the proportion of cases 
handled that are actually settled. In general, though less 
consistently, the same is true of the New York and Atlan- 
tic Areas (the latter including Maryland, North Carolina, 
Virginia). On the other hand, the New England, 
Southern, and Southwestern Areas settle a low pro- 
portion of cases handled. Despite the large propor- 
tion of all cases handled by the Central Area technical 
staff, and the consequent presumption that it has 
numerous relatively simple problems, its settlement 
record is not high; rather it is erratic. Study of this 
table suggests that possibly unnecessary litigation 
still can be greatly reduced if one assumes merely 
that performance at the Chicago level is feasible 
throughout the country. This certainly should be a 
defensible view and even more so as to New York, 
as much of the necessary litigation probably arises in 
these two centers. 





Two other problems require comment in this con- 
nection. The allegation that demoralization results 
from reopening cases after post review of agents’ 
findings cannot be tested directly. However, Table 4 
suggests that the Bureau is increasingly careful not 
to reopen cases lightly, and that the proportion of 
all cases actually reopened is being reduced. Data 
for income tax cases are available over a considerable 
period, and they show the present trend convincingly. 

Table 5 shows not only that the Bureau staff on the 
whole is handling a prodigiously increased number of 
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cases, but that, despite this fact, these technical work- 
ers are also reducing the number of cases pending 
settlement. The slight current increase offsetting 
improvement since 1940, so far as agents are concerned, 
may reflect the result of the 30 per cent increase in 
number of cases handled, or it may reflect a short-run 
increase in minor factors working for delay. 


At any rate, the statistical evidence repudiates the 
impression that settlement difficulties are increasing. 
That the impression prevails in some sections of the 
country may imply a Bureau weakness in handling 
public relations, but cannot mean a general increase 
in impediments to closing cases. 


Litigation Policy 


It has been officially suggested that the Bureau's 
litigation policy in tax matters, such as taking oppo- 
site positions on the same question, repudiating in 
court its own previous rulings, and refusing to accept 
court decisions as binding can to some extent be 
avoided by creating a joint committee of the Bureau 
and the Department of Justice to study decisions on 
as long-range a basis as possible.” 

Particularly objectionable to taxpayers is the 
Bureau practice of nonacquiescence in Board or court 
decisions which the government has lost but does not 
appeal. The impression prevails widely that the num- 
ber of such cases is increasing rapidly in recent years, 
but examination of the older records shows that the 
practice was quite common ten or more years ago. 
The practice, at the same time, is a source of increased 
compliance cost and annoyance. In a sense the tax- 
payer is in a position of being unable to comply with 
requirements. The court says one thing; the Bureau 
directs the contrary. A large midwestern law firm in 
tax practice writes: 

“One cause of unnecessary cost to the taxpayer arises, I 
think, because of the policy of the Commissioner in issuing 
non-acquiescence notices in Board of Tax Appeals cases which 


he loses but doesn’t see fit to appeal. This frequently means 
that if a point has been settled in a taxpayer’s favor all other 





24 Attorney General’s Committee on Administrative Procedure, 
Final Report, U. S. Government Printing Office, Washington, 1941, 
p. 172; Cf. N. S. McLaren, ‘‘Influence of Federal Taxation upon 
Accountancy,’’ Journal of Accountancy, December, 1937, p. 437. 
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March 31 Dec. 
1942 1941 






Grand Total 


By agents 97.5 97.2 

Ry technical staff pe 1.4 

By petition to B.T.A. 1.3 1.4 
New England Area 

By agents 98.6 97.9 

By technical steff a5 J 

By petition to B.T.A. a) | 
New York Area 

By agents 98.0 97.6 

By technical staff Oe 1.2 

By petition to B.T.A. 8 1.1 
Eastern Area 

By agents 97.7 97.0 

By technical staff 1.3 1.5 

By petition to B.T.A. 1.0 1.5 
Atlantic Area 

By agents 97.9 98.1 

By technical staff 1.0 1.2 

By petition to B.T.A. 1.1 7 
Southern Area 

By agents 98.1 97.1 

By technical staff 8 ) 

By netition to B.T.A. ee | 1.6 
Central Area 

By agents 95.8 97.2 

By technical staff 2.2 1.6 

By petition to B.T.A. 2.0 1.2 
Chicago Area 

By agents 98.2 97.9 

By technical staff he 1.4 





0 

By petition to B.T.A. 8 of 
Southwestern Area 

By agents 96.3 95.0 

By technical staff 1.6 1.2 

By petition to B.T.A. mm | 3.8 
Western Area 

By agents 96.7 96.5 

By technical staff 1.7 1.9 

By petition to B.T.A. 1.6 1.6 
Pacific Area 

By agents 97.1 97.0 

By technical staff 1.7 

By vetition to B.T.A. 1.8 Let 





Source: 
op. cit. 


taxpayers are forced also to litigate the point because of the 
Commissioner’s disinclination to agree with the Board’s deter- 
mination until either the Commissioner or some taxpayer 
finally carries a case to the Circuit Court of Appeals. This 
othce has had to initiate a good many cases before the Board 
which should never have been started just for this reason.” 


Miscellaneous Issues 


_ Certain miscellaneous Bureau policy matters bear- 
ing on administration should be referred to.”” Further 
development in the direction of cutting down on the 
red tape involved in closing agreements seems desir- 





* John M. Maguire and Philip Zimet, ‘‘Hobson’s Choice and Simi- 
lar Practices in Federal Taxation,’’ Harvard Law Review, June, 
1935, pp. 1331-1332. 
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TABLE 3. PERCENTAGE OF ALL INCOME TAX DEFICIENCY CASES CLOSED 
AT VARIOUS STAGES FOR QUARTERS ENDED ON SPECIFIED DATES 








Sept. 30 June 30 March 31 Dec. 31 Sept. 





Computed from various issues of Bureau of Internal Revenue, Quarterly Survey, 












1941 1941 1941 1940 1940 











96.5 95.7 96.5 95.6 94.0 
1.7 2.1 2.0 2.3 3.0 
1.8 2.2 1.5 2.1 3.0 

96.6 97.1 97.5 94.6 91.5 
1.1 1.4 1.2 2.5 5.1 
2.3 1.5 1.3 2.9 3.3 

96.8 96.3 97.2 96.4 94.8 
1.6 1.6 1.6 2.1 2.8 
1.6 2.1 1.2 1.5 2.4 

97.0 95.7 96.9 95.0 94.5 
1.5 2.0 1.6 2.5 3.0 
1.5 2.3 1.5 2.5 2.5 

96.4 96.0 96.5 96.9 94.3 
2.1 2.3 &.7 2.6 uy 
1.5 » 8 1.4 1.3 

95.3 94.5 96.6 96.2 92.6 
1.8 1.8 1.6 1.8 2.9 
2.9 3.7 1.8 1.9 45 

95.7 95.4 96.4 96.5 94,1 
7 2.3 1.5 24 2.7 
a 2.3 2.1 1.3 3.2 

97.7 96.3 96.8 95.7 95.6 
1.2 2.2 2.1 2.7 2.6 
i.3 1.5 1.1 1.6 1.8 
94.6 95.6 95.9 95.1 93.1 
2.1 2.5 2.5 1.8 3.1 
3.3 1.9 1.6 3.1 3.8 

96.4 95.0 94.8 93.7 91.5 
2.4 2.7 3.2 3.4 ie! 
1.2 2.3 2.0 2.9 8 
97.0 94.8 96.4 95.5 94.3 
1.5 2.0 2.4 2.4 1.5 
1.5 3.2 1.2 2.1 41 


able.2® Some notice or advice regarding the results 
of field investigations prior to demand for payment 
might not be amiss.?* 


Extent of Partisanship in State Tax Administration 


Such partisanship as characterizes state tax ad- 
ministration is said to be more old-fashioned. Although 


2 The Attorney General’s Committee on Administrative Procedure, 
Administration of Internal Revenue Laws, op. cit., Monograph 22, 
Vol. 1, 1940, p. 72. 

27 Arthur A. Armstrong, ‘‘Administration of Internal Revenue 
Laws: A Digest of the Monograph of that Title Prepared by the 
Staff of the Attorney General’s Committee on Administrative Pro- 
cedure,’’. TAXES—The Tax Magazine, August, 1940, p, 523. Tax- 
payer counsel complain particularly on this score. 
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some of it arises by the means which have already 
been outlined, the more objectionable phases of 
political partisanship in most states appear to rest on 
personnel turnover and “pork-barrel” techniques and 
for the most part are not reflected in discriminatory 
rulings. For example, in one state which has for many 
years been the battleground of vigorous and un- 
scrupulous party politicians, the testimony is sub- 
stantially unanimous that partisan decisions in tax 
cases by those who actually handle the technical 
administrative problems are extremely rare. On the 
other hand, it is said that at each change of adminis- 
tration a turnover of substantially all skilled person- 
nel occurs with the consequence that technical decisions 
are ignorantly made. Every two or fours years, 
therefore, taxpayers are confronted with the task of 
educating a new set of tax supervisors only to find 
when their training is fairly well along that they are 
replaced by other ignorant persons. 


TABLE 4. PERCENTAGE OF RETURNS SENT BACK 
TO FIELD DIVISIONS FOR RECONSIDERATION 
AFTER POST REVIEW OF EXAMINED CASES 


1942 
(9 mo.) 1941 1940 
Income tax sai MO 0.8 1.4 
Excess profits tax. ... cores Oe - ‘3 
Estate and gift tax”........ Lina ee . . 





Source: Bureau of Internal Revenue, Quarterly Survey, op. cit., 
January 1 to March 31, 1942, pp. 16, 31, 42. In the case of post 
review of non-examined cases, the corresponding income tax figures 
are: 1942, 0.9 per cent; 1941, 1.1 per cent; and 1940, 1.8 per cent. 
In non-examined excess profits tax cases, the current figure is but 
0.2 per cent, 


® Not reported. 
» All cases post reviewed. 


In the numerous states in which inquiry has been 
made, evidence is emphatic that partisan influences 
of all objectionable sorts are less pervasive than 
formerly. As has already been suggested, settlement 
of contested tax liability on the basis of partisanship 
has all but disappeared, except where states are 
peculiarly cursed with unscrupulous political ma- 
chines. Improvements with respect to partisan per- 
sonnel turnover have been slower, but each decade 
adds a number of states to the list of those in which 
partisan turnover is either lacking or is comparatively 
rare. Bluntly speaking, political leaders in more and 
more states are learning that experienced personnel 
in tax administration offices contributes to partisan 
success because it enables the administration to 
finance its program with minimum taxpayer objection. 

Some of the states which relinquish partisan politi- 
cal practices may sooner or later revert. In spite 
of this fact, the number in which the spoils system 
or other such habits pervade the principal tax depart- 
ment is definitely less than ever before and has been 
reduced during recent years. 


Enforcing Collections 


One other respect in which state tax administration, 
according to many critics, is to be commended, concerns 
handling of collections. In general, collectors of in- 
ternal revenue, like state tax administrators, have 
maintained close contact with the people of their 
districts. In consequence, their deputy collectors have 
exercised a degree of consideration not greatly dif- 
ferent from that shown by state tax administrators 
under similar circumstances. As to taxpayers who 
seek to evade liability by feigning inability to pay, 
perhaps the federal administration is currently more 
successful. If this is the case, it seems to depend on 
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the prevailing general respect for the federal govern- 
ment and on the strict accounting control over col- 
lectors maintained by the Bureau supervisory staff, 
In general, this control seems to be definitely more 
effective than the characteristic audit control over 
state tax departments maintained by state auditing 
offices. It is said also that states generally, bein 
relatively close to the taxpayers, are able to handle 
cases of insolvency and near insolvency with dis- 
criminating consideration for the welfare of the tax- 
payer and his creditors as well as the long-range 
integrity of the tax base. Investigation along this 
line sustains the view that most tax administrators 
at the state level have worked out reasonable means 
of handling the tax liability of poverty-stricken 
payers. Plans exist, seemingly, in every state for 
settling of delinquencies by installment payments if 
the taxpayer is unable to pay the bill in full. Study 
of the situation, however, does not prove that state 
administrators have a material advantage in this 
respect over the federal. 


Handling Refunds 


The situation in respect of refunds for overpay- 
ments is different. In the case of the federal govern- 
ment, according to taxpayer testimony, there is 
usually a considerable delay except in the case of 
overpayments established by audit and at worst a 
long delay coupled with what some taxpayer counsel 
believe to be oppressive investigations and irrelevant 
questionings which, whether justified or not, have not 
improved the general reputation of the Treasury 
Department. One case cited involved inquiry, in 
connection with an individual income tax refund 
claim, respecting an alleged fraudulent return twenty 
years earlier by a predecessor corporation of that 
currently headed by the claimant. Another concerned 
a merchant who had actually committed compensat- 
ing errors, both in the 1940 return. The taxpayer’s 
newly acquired counsel pointed to the fact that a full 
correction would result in a small refund. The agent 
agreed but insisted on an additional assessment to 
correct the shortage and advised that the taxpayer 
fiie a claim for refund for correction of the second 
mistake. One taxpayer representative puts it bluntly 
that many refunds which taxpayers deserve are never 
received because it costs more to get them than the 
amount involved. 


TABLE 5. COMPARISON OF THE NUMBER OF ADDI- 
TIONAL IMMEDIATELY PRECEDING TAX YEAR 
INCOME ASSESSMENTS MADE DURING PRE- 
CEDING NINE MONTHS WITH THE NUM- 
BER OF CASES PENDING MARCH 31* 








1942 1941 1940 





Number of additional assessments.. 91,192 68,968 47,638 
Number of returns under considera- 
tion by agents in charge ......... 7,303 7,091 10,202 


Number of returns pending prep- 
aration of statutory notice....... 742 612 646 

Number of returns pending technical 
staff decision . : 

Number of returns in suspense.... 


3,083 3,265 5,266 
1,933 2,102 2,862 


Source: Bureau of Internal Revenue, Quarterly Survey, op. cit., 
January 1 to March 31, 1942, pp. v, 15. 

® The data are not precisely comparable, as the first line relates to 
individual and taxable fiduciary returns and the others to corpora- 
tion returns as well. Data for number of corporation additional 
assessments are not reported on a comparable basis. 





In the states, on the other hand, statutory provisions 
for making state refunds are often incomplete, so that 
the state tax administrations lack authority to deal 
with this problem on its merits. In those states, how- 
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ever, in which refunds are regularly authorized—and 
this includes most states imposing an income tax, at 
least in respect of income tax overpayments—the 
administrative policy is more considerate of taxpayers 
on the whole than is the policy of the Bureau of 
Internal Revenue. State government provisions for 
making refunds are usually comparatively simple. 


Managing Public Relations 


Public relations activities of federal and state tax 
administration authorities are significant conditions 
of administrative accomplishment. Thus, a plan of 
administration which ignores the goodwill of taxpay- 
ers is inferior on this score to one which provides 
for full information to the public and for the careful 
cultivation of its good opinion. The significant prac- 
tices involve various levels of urgency, and each of 
the most important areas can be barely illustrated. 


1. Perhaps one of the most obvious goodwill meas- 
ures an administration can adopt is the viewpoint 
reflected in a studied effort to be fair. In federal prac- 
tice, whatever may be said as to the Bureau’s actual 
effort to avoid discriminatory practices, there are 
points at which little effective attempt is devoted to 
convincing taxpayers that the Bureau’s policy is one 
of undeviating fairness. In other directions, for 
example, in most matters which directly involve the 
office of the general counsel, the success is more or 
less outstanding. But the states are even more vari- 
able in their efficiency in managing public relations, 
and at least equally unfortunate in the well meant, but 
sometimes expensive, remarks by political leaders. 
However, certain state offices have achieved public 
confidence in their essential fairness in a remarkable 
degree—mainly by the process of deserving the good 
repute in which they are held. 


2. Another level of goodwill activity concerns 


making available in an attractive form the facts of 
taxation and tax policy. The most obvious phase of 
this procedure is publication of official reports. In 
this respect, the Bureau of Internal Revenue certainly 
issues a wealth of helpful statistics. In general, it 
does not present them in such a manner as to engage 
maximum attention. Most state tax departments do 
not publish nearly so complete a statistical report as 
does the Bureau. At the same time, some of them 
prepare data in a distinctly more attractive form 
(e. g., California, Indiana, Kentucky, Mississippi, 


Oklahoma, and Utah monthly and other periodic re- 
ports as examples of significant data effectively 
analyzed and presented) so as not only to convey a 
favorable impression of the department but also to 
aid toward a better understanding of underlying 
problems involved. 


3. Still another plane on which tax department 
goodwill effort is preeminently important is aiding 
taxpayers to comply with tax laws without subjecting 
themselves to penalties. This is an area, particularly 
in respect of personal income tax, in which the Bureau 
of Internal Revenue has done some good work—and 
some not so good. Of the former, the recent job of 
popularizing the simplified return form for reporting 
incomes below $3,000 deserves the full commendation 
it has generally received. So it is with respect to 
certain published aids to taxpayers. In the same con- 
nection, it is disappointing to know how little effort 
the Treasury has made to inform low income recipi- 
ents of their obligation to file a return. There has been 
a marked improvement in this respect, however, since 
1942. State tax administrations on this score too have 
been good, bad, and indifferent. On the one hand, one 
witnesses lack of publicity or even technical aid to 
persons who wish to file income tax returns, and, on 
the other, the elaborate and highly effective publicity 
campaigns for compliance recently characterizing 
Colorado, Indiana, Mississippi, and Utah tax work. 
From a long-range viewpoint, many good revenue 
officials believe a dollar spent to secure a given level 
of voluntary tax compliance is much better invested 
than a smaller sum spent to secure an equal amount 
of forcible (penalized) compliance. They usually 
realize, of course, that a certain amount of each type 
of expenditure is essential. 


Adapting to Local Conditions 


With such remarkable variations in local conditions 
as exist in various parts of the United States, the 
differences in administrative machinery for handling 
tax problems which have developed in the several 
states are in some respects definitely to be desired. 
By such variations it has been possible to adapt 
administrative plans and procedures to local condi- 
tions with a degree of flexibility which would have 
been impracticable if not impossible under a plan of 
general uniformity. [The End] 





THE OUTLOOK FOR STATE REVENUES 


From “Recent Trends in State Revenues’, published by Federation of Tax Administrators 


HE future of state revenues is closely linked 
with the general economic situation and na- 
- tional policies, particularly war production, war 
rationing, and anti-inflation measures. Doubtless 
liquor revenues will continue to decline as stocks of 
beverages are reduced. Gasoline taxes have prob- 
ably reached the levelling point for, even if A card 
users receive smaller allotments, most gas is used for 
essential purposes. Rubber supplies may prove to be 
a critical factor in the gasoline tax picture. 


Tax Administration—Policies 


So long as full employment lasts and free spending 
continues, sales taxes will be fruitful sources of rev- 
enue. As long as we continue in a high income era, 
net income taxes will produce big yields. The British 
and Canadian experience seems to indicate that to- 
bacco taxes will continue along their upward trend. 

Most state finances are happily in a prosperous 
condition, but this should not be considered proof of 
sound policies or evidence that needed improvements 
in tax structure or administration can safely be post- 
poned. 
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By EDWARD 





HE Treasury Department is well known for its 
diligent maintenance of statistics reflecting the 
financial and economic condition of the business 

of the nation. One such set of statistics, painstak- 
ingly kept, is that which shows the form of legal en- 
tities under which the nation’s commerce is transacted. 
They reveal, these past few years, a determined and 
uninterrupted rise in the number of commercial en- 
terprises conducted under the partnership form. At 
the same time, there has been a corresponding decline 
in the use of the corporate structure. The coincidence 
of large profits earned by business and their decima- 
tion through the exactions of the current rates of 
taxes imposed upon corporations explain, to a con- 
siderable degree, the reason for bypassing the cor- 
porate entity. The partnership form for business 
ventures results in a lessening of the burden of such 
taxation, in most instances. 

Among these partnerships have been a number en- 
tered into between husband and wife. Less fre- 
quently, children of the family have been admitted to 
partnership. Some of the latter have been minors. 
In many cases, the motivating force has been the 
desire to reduce the burden of taxation by transferring 
a part of the owner’s property to his spouse or 
children. 

Of late, the Bureau of Internal Revenue seems to 
have initiated a policy which holds suspect all such 
family partnerships. They have been and are to be 
carefully scrutinized with the object in view of dis- 
regarding them for income tax purposes. Thus, the 
income of the family partnership is to be attributed 
to the husband. The tax saving benefits of the allo- 
cation of income to the respective partners are to 
be voided. 

It is to discuss this trend in our business life that 
we propose to devote ourselves in this article. 


Effect of State Law 


State law creates legal interests and rights. The 
Federal Revenue Acts designate what interests or 
rights so created shall be taxed. The duty of the 
Courts is to ascertain the meaning of the words used 
to specify the thing taxed. If it is found in a given 
case that an interest or right created by local law 
was the object intended to be taxed, the Federal rule 
must prevail no matter what name is given to the 
interest or right by state law: Morgan v. Commis- 
sioner, 309 U.S. 78 (1940) [40-1 ustrc § 9210] ; Helver- 
ing v. Stuart, 317 U. S. 154 (1942) [42-2 ustre § 9750]. 
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The partnership recognized by local law remains 
unimpaired even though the Federal income tax law 
will attribute to a certain member of the partnership, 
in computing the tax of that partner, a larger 
proportion of the partnership income than his stipu- 
lated share: Burnet v. Leininger, 285 U.S. 136 (1932) 
[3 ustc [909]; Humphreys v. Commissioner, 8&8 F. 
(2d) 430 (1937) [37-1 ustrc § 9153]; Max German, 2 
T. C. 474, No. 57 (July 23, 1943) [CCH Dec. 13,378]: 
Richard E. Ives, 29 BTA 822 (1934) [CCH Dec. 8369]. 


Tax Reduction Motive 


The fact that a family partnership is entered into 
for the purpose of reducing the taxpayer’s burden of 
taxation should not, of itself, condemn it. 


The legal right of a taxpayer to decrease the 
amount of what otherwise would be his taxes, or alto- 
gether to avoid them, by means which the law per- 
mits cannot be doubted: Superior Oil Company v. 
Mississippi, 2830 U. S. 390, 395-6, (1930); Gregory v. 
Helvering, 293 U.S. 465 (1935) [35-1 ustc § 9043]. 

The question always is whether the transaction un- 
der scrutiny is in fact what it appears in form. The 
motive to avoid taxation will not be the basis of lia- 
bility, if the transaction does not establish it, without 
the motive: Chisholm v. Commissioner, 79 F. (2d) 14 
[35-2 ustc § 9493], cert. den. 56 S. Ct. 174, (1935). 


Husband and Wife Partnerships 


There have been numerous cases in which husband 
and wife have claimed that the business from which 
the family sustenance was derived and on which the 
family well being depended was a partnership busi- 
ness and the income therefrom divisible between them 
for income tax purposes. The Tax Court and its 
predecessor, the Board of Tax Appeals, have fre- 
quently held there is nothing in the Revenue Acts 
to pervent members of a partnership from taking in 
their wives or other members of their families as 
partners: Alfred T. Wagner, 17 BTA 1030 (1929) 
[CCH Dec. 5527]; Arthur Stryker, 17 BTA 1033 
(1929) [CCH Dec. 5529]; Jasper Sipes, 31 BTA 709 
(1934) [CCH Dec. 8798] ; Walter W. Moyer, 35 BTA 
1155 (1937) [CCH Dec. 9660]; Clinton Davidson, 43 
BTA 576 (1941) [CCH Dec. 11,651]; Justin Potter, 
47 BTA 607 (1942) [CCH Dec. 12,822]; Sidney 
Nathans; CCH Dec. 13,192(M), memo. op. May 
14, 1943. 


Tax Saving.” He is also a lecturer on the subject of estate, gift and inheritance taxes at the 
Dickinson Law School and in 1943 lectured at the Institute of Federal Taxation, New York 
University. In the July issue the author will continue with the same theme but focusing critical 
attention on family partnerships other than husband and wife ventures. The author gratefully 
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The source of the contributions which new mem- 
bers make to the capital of the partnership is of no 
consequence, if in fact they acquire actual partnership 
interests. Albert G. Dickinson, 23 BTA 1212 (1931) 
[CCH Dec. 7115] ; Sidney Nathans, supra. 


So long as the Federal Revenue Code includes the 
Gift Tax law, it lies within the power and right of 
any taxpayer to make such gifts of his property, dur- 
ing his lifetime, as he may desire to whomsoever he 
wishes to be the recipient thereof: Revenue Act of 
1932, as amended, section 1000 et seq. 

The donee may be the taxpayer’s wife or his chil- 
dren or both. There is nothing illegal in such gifts: 
Marshall v. Commissioner, 57 F. (2d) 633 [1932 CCH 
€ 9222]; cert. den. 287 U. S. 621 (1932); Rose, Adm’r 
v. Commissioner, 65 F. (2d) 616 (1933) [3 ustc J 1116] ; 
Albert G. Dickinson, supra; Sidney M. Harvey v. Com- 
missioner, CCH Dec. 12,863(A), memo. op. (1942) ; 
R. C. Bennett v. Commissioner, CCH Dec. 12,056(C) 
memo. op. (1941). 

The general rule established by the decisions in 
husband and wife partnerships is that a bona fide 
partnership for income tax purposes will be held to 
exist where the wife contributed either capital or 
services to the partnership. Where there has been 
no actual participation or contribution on the part 
of the wife in services, capital, management or other- 
wise, so as to give reality and substance to the part- 
nership claimed, it will be disregarded: 

Thomas M. McIntyre, 37 BTA 812 (1938) [CCH 
Dec. 10,022]; Robert S. Eaton, 37 BTA 283 (1938) 
[CCH Dec. 9944], aff’d 100 F. (2d) 1013; cert. den. 
307 U. S. 636; Tinkoff v. Commissioner, 120 F. (2d) 
564 (1941) [41-1 ustc J 9391] ; Mead v. Commissioner, 
131 F. (2d) 323 [42-2 ustc J 9727] ; cert. den. 63 S. Ct. 
851 (April 5, 1943); Earp v. Jones, 131 F. (2d) 292 
[42-2 ustc J 9765] ; cert. den. 63 S. Ct. 665 (February 
15, 1943) ; Schroder v. Commissioner, 134 F. (2d) 346, 
(1943) [43-1 ustc { 9337]. 

The test laid down for the proofs in family partner- 
ships was stated as follows: 

Alleged partnerships between members of the same 
family, and particularly between husband and wife, 
are not only subject to careful scrutiny but require 
clear and convincing proof to establish their bona 
fides. Persuasive indicia of a bona fide partnership 
are to be found in credible evidence of actions, con- 
duct, facts and circumstances demonstrating the 
alleged partner’s actual participation in the business 
and the assumption of its responsibilities to those 
with whom the business is transacted: E. R. J. Wald- 
burger v. Commissioner, 131 F. (2d) 598 (1942) [42-2 
ustc { 9721]. The requirement of actual participation 
by the wife does not obtain where the business was 
conducted as a “limited partnership” with the wife 
as the limited partner. The Uniform Limited Part- 
nership Act prohibits such activities on the part of 
the limited partner: Sidney Nathans v. Commissioner, 
CCH Dec. 13,192(M), memo. op. (May 14, 1943). 

There are several well defined circumstances under 
which attempts to form partnerships between hus- 
bands and wives have proved abortive. It is well to 
examine the cases in these categories to demonstrate 
the technical or factual weakness in these situations 
and the reasons which impelled the respective courts 
to disregard them. 


Personal Service Business 


The first group of “rejects” depends upon the na- 
ture of business of the partnership between husband 


Family Partnerships 


and wife. Where the business of the partnership is 
a “personal service type” and its earnings mainly, in- 
deed entirely, are due to the personal activities of 
the husband, the partnership will not be recognized 
for Federal income tax purposes even though the par- 
ties go through the formalities of setting up a valid 
partnership. It is regarded as a “partnership in tax 
avoidance”, a partnership for the sharing of the hus- 
band’s earnings for tax purposes. This rule was ap- 
plied where the husband’s business was that of a 
mechanical and electrical engineer: B. A. Schroder v. 
Commissioner, 134 F. (2d) 346 (1943) [43-1 usrc 
§ 9337] ; an insurance business: Earp v. Jones, 131 F. 
(2d) 292 [42-2 ustc | 9765]; cert. den. 63 S. Ct. 665 
(February 15, 1943); Edward J. Miller v. Commis- 
sioner, CCH Dec. 13,814(M) memo. op. (March 18, 
1944) ; an accounting business: Thomas M. McIntyre 
v. Commissioner, 37 BTA 812 (1938) [CCH Dec. 
10,022] ; selling shoes on a commission basis: Francis 
Doll v. Commissioner, 2 TC 276 (1943) [CCH Dec. 
13,306] ; selling textiles on a commission basis: E. R. 
J. Waldburger v. Commissioner, 131 F. (2d) 598 
(1942) [42-2 ustc | 9721]; a trading account in securi- 
ties: Harold G. Parker, 39 BTA 423 (1939) [CCH 
Dec. 10,593]; Robert S. Eaton, 37 BTA 283 (1938) 
[CCH Dec. 9944]. 

An exception was recognized where the wife made 
a substantial contribution of capital at the time of 
the inception of the personal service business before 
it had a going value and the wife, subjecting herself 
to personal liability, jeopardized her separate estate: 
Humphreys v. Commissioner, 88 F. (2d) 430, (1937) 
[37-1 ustc § 9153]. 

However, if the personal service business also de- 
rives a part of its income from investments, the part- 
nership will be sustained for income tax purposes as 
to the latter, although it will be ignored as to income 
resulting from the personal services of the husband: 
Richard E. Ives, 29 BTA 822 (1934) [CCH Dec. 8369]. 


Gift from Husband as Source of 
Wife’s Contribution 


Where the partnership between husband and wife 
is formed to carry on a business other than personal 
service, it will be recognized for Federal income tax 
purposes even though the contribution of the wife 
is a previous gift from her husband, who is also her 
partner in the business. The gift must, however, be 
an irrevocable, completed, bona fide gift, if the result 
is to be a substantive partnership. In this connection, 
bona fide is construed as given with the intent on 
the part of the donor to divest himself of a capital 
interest and with an intent in the donee to assert an 
independent ownership and control. This is essential 
to establish an actual capital contribution of property 
by the donee. 

The intent by the donee to exercise ownership was 
established by retransferring the interest to a trust: 
Walter M. Moyer, 35 BTA 1155 (1937) [CCH Dec. 
9660]; by evidence of active, executive services by 
the donee over an extended period: Sidney M. Harvey 
v. Commissioner, CCH Dec. 12,863(A) memo. op. 
(1942) ; by withdrawal by donee of funds to pay per- 
sonal obligations: R. C. Bennett v. Commissioner 
CCH Dec. 12,056(C) memo. op. (1941). 

The local law of the state will govern to determine 
whether all the elements necessary to accomplish a 
completed, valid gift were present: Blair v. Commis- 
sioner, 300 U. S. 5 (1937) [37-1 ustc J 9083]. 

Such gifts of partnership interests by a husband to 
his wife will fail for lack of bona fides where the gift 
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is not irrevocable, as where it was to revert to the 
donor on termination of the partnership: R.W.Cam- 
field, CCH Dec. 13,735(M) memo. op. (February 9, 
1944), where the husband by a bookkeeping entry at- 
tempted to make a gift to his wife of a “cash interest” in 
his business, but she could not withdraw the funds with- 
out his consent, the husband was held to have retained 
unrestricted dominion and control over the subject of 
the gift: Richard R. Tyson v. Commissioner, CCH 
Dec. 13,849(M) memo. op. (March 31, 1944); where 
the gift, otherwise irrevocable, was conditioned in 
that the donee could only use it to form a partnership 
with the donor: Francis E. Tower v. Commissioner, 3 
TC — No. 49, (March 3, 1944) [CCH Dec. 13,792] ; 
Lusthaus v. Commissioner, 3 TC — No. 67, (March 29, 
1943) [CCH Dec. 13,823]. 

The Tax Court, using its recently won power as a 
respected fact-finder (see Dobson v. Commissioner, 320 
U.S. 489, (1944) [44-1 usrc J 9108]) found as a fact 
in the Tower and Lusthaus cases, supra, that the gift 
was made by the respective husbands to their wives 
on condition that it be contributed to the formation 
of a partnership with the husband. The Tax Court 
concluded from this that the gift was conditional 
and not absolute and that the donee had never exer- 
cised her independent dominion and control over the 
subject matter of the gift. The partnerships were 
disregarded for income tax purposes. 


Assignment for Value as Source of 
Wife’s Contribution 


There are family partnerships formed as a result 
of assignments for value of an interest by the hus- 
band to his wife. For these to be recognized for 
Federal income tax, the alleged assignments must 
be supported by valuable consideration and the trans- 
fer must be of a “capital interest”, not merely of in- 
come. Where the assignment was of “profit accruing”, 
no partnership was established: Robert W. Tyson, 
CCH Dec. 13,784(M) memo. op. (February 29, 1944). 
So, where the husband assigned to his wife a portion of 
the income of the partnership, the partnership was dis- 
regarded: Schrieber v. Commissioner, CCH Dec. 
11,731(B) memo. op. (1941). Likewise, the partner- 
ship was not recognized where the alleged consideration 
for the assignment was spurious: J. G. Fredeking, CCH 
Dec. 13,554(M) memo. op. (October 21, 1943). 

The effect of the decisions is to treat the attempted 
assignment of the partnership interest, whether by 
gift or for alleged consideration, as an abortive trans- 
fer of income which cannot be sustained: Burnet v. 
Leininger, 285 U.S. 136 (1932) [3 ustc J 909] ; Mead 
v. Commissioner, 131 F. (2d) 323 (1942) [42-2 ustc 
§ 9727]. 


An Equitable Distribution of the Tax Burden 


There is still another reason why these family part- 
nerships should not be stricken down for Federal 
income tax purposes. It is based upon the funda- 
mental right of every taxpayer to share equally with 
his fellow citizens the burden of financing his gov- 
ernment in all its necessary functions. It resolves 
itself into a matter of plain justice. 
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There exist in these United States several states 
whose citizens enjoy a special opportunity for re- 
ducing the weight of income taxation which is not 
available to the citizens of the remaining states, 
Those favored are the taxpayers domiciled in com- 
munity property states. 

The decisions of the Supreme Court construing 
section 22 of the Internal Revenue Code have held 
that the spouses may divide community income since 
the laws of community property states give them each 
an ownership of the community property: Poe v. Sca- 
born, 282 U. S. 101 (Washington) (1930) [2 ustc 
611]; Goodell v. Koch, 282 U. S. 118 (Arizona) 
(1930) [2 ustc J 612] ; Hopkins v. Bacon, 282 VU. S. 122 
(Texas) (1930) [2 ustc ] 613]; Bender v. Pfaff, 282 
U. S. 127 (Louisiana) (1930) [2 ustc J 614] ; United 
States v. Malcolm, 282 U.S. 792 (California) (1930) 
[2 ustc [650]. In California, only income from prop- 
erty acquired after July 29, 1927 and income from 
personal services earned after that date are com- 
munity income. In Oklahoma, since July 27, 1939, 
the benefits of community property are available to 
persons who file a written election: Commissioner v, 
Harmon, 139 F. (2d) 211, [43-2 ustc J 9678] (CCA- 
10th) cert. granted April 3, 1944. On March 29, 1943, 
Oregon adopted an elective community property law 
similar to Oklahoma’s. 

The law of the domicile of the person earning the 
income at the time such income is earned, deter- 
mines whether compensation for personal services 
is community property: Commissioner v. Cavanaugh, 
125 F. (2d) 366 (1942) [42-1 ustc J 9243]. The law 
of the situs of the property governs whether income 
from real property is community income: Commis- 
sioner v. Skaggs, 122 F. (2d) 721 (1941) [41-2 usrtc 
9679], cert. den. 315 U. S. 811. Income attrib- 
utable to the husband’s activity, ability and capacity 
is community income and must be divided between 
husband and wife: Z. F. Todd v. Commissioner, 3 TC 
—, No. 85 (April 18, 1944) [CCH Dec. 13,873]. 

In community property states, taxpayers enjoy, as 
a matter of state law, the right to share and report 
equally between husband and wife the income earned 
by one of them. Family partnerships, in states not 
community property states, attempt to accomplish a 
similar reduction of income tax. If properly created, 
they ought not to be held suspect and condemned 
simply because they are intended to lighten the bur- 
den of taxation. Equality in sharing the weight of 
taxation should prevail among all the citizens of the 
land. 

Until the Internal Revenue Code is amended to 
make the principles of division and assignment of 
income applicable alike to all the states and the citi- 
zens thereof, taxpayers in community property states 
will continue to have a distinct income tax advantage 
over those in other states of the Union. Too much 
pressure on the latter will be an open invitation to 
the Legislatures of non-community property states 
to enact “elective community property laws” to equal- 
ize the tax burden on their citizens and to protect 
them against this tax discrimination. [The End] 
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RELIEF UNDER EXCESS PROFITS TAX LAW 


By PAUL D. SEGHERS 


HERE are four basic problems involved in the 
preparation and prosecution of applications for 
relief under section 722: 

1. To search out and discover the facts necessary 
to establish the right to obtain such relief. 

2. To determine the amount of the constructive 
average base period net income to be used in rede- 
termining the taxpayer’s excess profits tax liability 
under such relief provision. 

3. To present in the application the facts necessary 
to establish the taxpayer’s eligibility for relief and the 
correctness of the amount of the relief claimed. 


4. To convince the examining officer (or court) of 


the correctness of the facts presented and the conclu- 
sions based thereon. (This includes both proof of the 
facts and a logical demonstration of the conclusions.) 


A preliminary analysis is, of course, necessary to 
determine whether any grounds for seeking relief 
(under any of the relief provisions of the Excess Prof- 
its Tax Law) are present. The following is intended 
to cover specifically a typical case in which the con- 
clusion has been reached that a corporation engaged 
in manufacturing (in existence prior to January 1, 
1940) probably is entitled to the relief afforded by sec- 
tion 722 (that is, the right to use a constructive 
average base period net income in place of either its 
actual average base period net income or a credit 
based upon its actual invested capital). 


Analyzing the Facts 


The nature and sources of the taxpayer’s income, 
from at least the beginning of its base period to the 
end of the latest year, should be investigated. It will 
be found desirable to make notes or prepare condensed 
memoranda as the work progresses, of all important 
facts having a bearing on the establishment of the 
right to relief and the determination of the amount of 
such relief. 


Do the accounts of the taxpayer show separately 
its income from its sales of each class of product? 
If not, can such figures be obtained? A special effort 
should be made to discover if there have been any 
new products or material changes in the products 
manufactured since (or immediately prior to) the 
beginning of the base period, with respect to which 
the amount of resultant income can be determined. 

Can the volume of. sales for any or all of these 
classes of products be expressed in units as well as in 
dollars? 

Are the costs of sales of each such class of products 
shown separately in the accounts of the taxpayer or 
can such costs be readily determined (by months) ? 
(by years) ? 

As an aid in discovering and analyzing the facts 
which it may be necessary to reflect in the claim, a 
rough chart should be prepared reflecting total sales 
(in units as well as in dollars, if feasible) and the cost 
ot sales, for each year since, say, 1934, to 1942, inclu- 
sive. This chart should be prepared on ratio paper 
So as to present an accurate picture of the trend of the 
increase or decrease in sales and costs. Similar charts 
also should be prepared for each class of product to 
the extent that this is feasible. (Such charts can show 
only facts which have already been determined, but 
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they convey to the mind a clearer impression and 
understanding of these facts than can be obtained 
from the figures alone, and serve to fix such impres- 
sions firmly in the mind.) 

What is revealed by a study of these charts? 
Which products show the highest ratio of increase in 
volume of sales? What is the relationship between 
the cost-of-sales curve and the sales curves (expressed 
in units as well as in dollars)? When did these in- 
creases begin and what were the causes? Inquiries 
necessary to find the answers to such questions, re- 
sulting from a study of such working charts, ordi- 
narily will lead to the discovery of facts which may 
be helpful in establishing grounds for relief under sec- 
tion 722, especially subsection (b) (4). 

The fact that a much larger ratio of increase of sales 
of one product, compared with other products, is due 
to the merits of such product, and not to a general 
increase in business conditions, can most easily be 
shown by a comparison of the sales curve of such 
product and that of the other product or products sold 
by the taxpayer. Such curves should be plotted on 
ratio paper. Similarly, to show that an increase is 
attributable to an increase in volume rather than in 
sales price, curves showing the volume of sales in both 
dollars and units present the facts clearly. In such a 
case, of decreasing average unit sales prices, the curve 
showing the volume of sales, in units, will rise more 
rapidly than the curve reflecting sales in dollars. 

To prepare these charts, it will, of course, be neces- 
sary to assemble and tabulate the figures. Particu- 
larly in the case of sales figures, it will be found highly 
desirable for the tabulation to show both the monthly 
amount of sales and moving 12-month totals. A 
curve constructed from such moving 12-month totals 
demonstrates far more clearly the trend of sales than 
mere annual totals. If such a curve shows a continu- 
ous and uniform ratio of increase it affords the best 
presentation of the facts with respect to such increase 
and the best support for the conclusion reached in 


‘projecting the volume of such sales for the purpose 


of the two-year “pushback”. 

What is revealed by a study of the figures and/or 
charts with respect to the cost of each class of prod- 
uct? What increases in the ratio of gross profit are 
shown? Are such increases due to increased prices 
or decreased costs? If the latter, how were these 
decreased costs achieved? Where it is important in 
a particular case to discover such facts, tabulations 
of figures and charts based thereon will be found very 
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helpful for this purpose. The data to be tabulated and 
charted in such cases might include, for instance, raw 
material cost, direct labor cost, productive labor hours, 
factory overhead, etc. Such data is, of course, to be 
compared with the units produced and the amount of 
sales (in dollars and units). Steps such as these are 
not ends in themselves, but means of discovering the 
facts. The inquiries made in discovering the reasons 
for unusual features which are noted as a result of a 
study of such charts will in turn lead to the discovery 
of other facts which may be helpful in supporting 
the claim for relief. 

Changes in the character of the business occurring 
during the base period, such as changes in manage- 
ment, increases in plant facilities, etc., will not be 
revealed directly from such tabulations of figures and 
charts based thereon, although, as mentioned above, 
the inquiries made in connection therewith are likely 
to lead to the discovery of such facts. Therefore, 
exhaustive inquiries should be made to learn of such 
facts. Such inquiries should include examination of 
the corporate minute book, the minutes of executive, 
management, and plant committees (if such records 
are kept), questioning of the key members of the ad- 
ministrative and manufacturing personnel, as well as 
the usual accounting analysis of plant records, etc. In 
addition, it frequently will be found very helpful to 
the one making the examination to visit the various 
departments of the plant itself and have pointed out 
to him the physical additions to the plant made during 
recent years. Even when all other means have already 
been used to discover the facts, such an inspection 
frequently leads to very significant discoveries. Blue- 
prints prepared with respect to proposed changes and 
additions to plant facilities during and subsequent to 
the base period may be located and found extremely 
helpful in proving the nature and extent of any in- 
creases in plant capacity, as well as affording evidence 
of commitments prior to January 1, 1940, to a course 
of action as a result of which the taxpayer’s produc- 
tive capacity was substantially increased subsequent 
to that date. 

Changes in processes as well as in products, made 
immediately prior to and during the base period (and 
subsequent thereto “pursuant to a course of action 

.’) should be carefully investigated. A change 
in process may have the effect of increasing the tax- 
payer’s productive capacity and therefore be governed 
by the same rules as are applicable in the case of in- 
creases in plant facilities. Where it is necessary to 
project the volume of sales beyond December 31, 1939, 
the law and Regulations make it clear that such pro- 
jection can be made only in the light of the facts as 
they then existed, without regard to the amount of 
income realized subsequent to that date. (In the case 
of increases in capacity subsequent to December 31, 
1939, “pursuant to a course of action .’, it is per- 
mitted to look to the actual production from such in- 
creased productive capacity to determine the volume 
of production to be attributed thereto. However, such 
increased production must be priced on the basis of 
conditions existing during the base period, taking into 
consideration market, demand, etc. Similarly, such 
sales are to be costed on the basis of the facts as they 
existed during such period.) 

The trend of the increase in sales volume and 
amount may most easily be projected by means of 
a ratio chart. However, on practical and psychologi- 
cal grounds, it is now recommended that this pro- 
jection, in the original presentation in the Application 
for Relief (Form 991), be made by the usual account- 
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ing or statistical methods, rather than employing a 
ratio chart for this purpose. When the application 
is examined, the ratio chart will be found one of the 
best means of supporting the fairness and the reason- 
ableness of such projection. 

In connection with the projection of the volume of 
sales beyond that attained by December 31, 1939, it 
will be of great assistance to obtain, if possible, facts 
with respect to unfilled orders at that date and other 
evidences of demand, including preparations made by 
the taxpayer prior to that date, in the light of condi- 
tions as they existed, to take care of such increased 
volume of sales. Such evidence might include plans 
for increased personnel in the sales force, additional 
selling branches, new arrangements made with selling 
outlets, advertising plans, etc. 

In becoming acquainted with the products of the 
taxpayer and the changes therein from the beginning 
of the base period (or immediately prior thereto) a 
study of catalogues, advertising, and all other litera- 
ture submitted to customers and prospects frequently 
will be found very helpful. 


Determining the Amount of Relief 
1. Increased Productive Capacity 


Improvements in the manufacturing methods, 
changes and improvements in existing facilities and 
changes in layout, as well as additional plant facilities, 
may have the result of increasing the taxpayer’s produc- 
tive capacity. Asa rule, the best indication or meas- 
ure of such increase in productive capacity after 
December 31, 1939, is the actual production after that 
date. Although the Regulations provide that the 
amount of sales or amount of income after that date 
cannot be taken into consideration in determining the 
constructive average base period net income under 
section 722, it is permitted to have regard to the 
volume of actual production after that date in deter- 
mining the extent of the increase in productive ca- 
pacity resulting from such changes. It is necessary, 
in determining the amount of such increased capacity, 
to be attributed to the base period, to eliminate any 
portion of such subsequent increases in productive 
capacity not resulting from a course of action to which 
the taxpayer was committed prior to January 1, 1940. 

In some instances, it will be found that the maxi- 
mum actual production of the taxpayer at any time 
subsequent to December 31, 1939, may be less than the 
increase in productive capacity “resulting from a 
course of action . . . .” This may be the case 
where subsequent Government restrictions prevent 
the taxpayer from making the maximum use of its 
productive capacity in some particular line. The 
Regulations provide that a reduction in the construc- 
tive average base period net income shall be made for 
any taxable year in which the taxpayer’s income does 
not reflect the maximum productive capacity on the 
basis of which such constructive average base period 
net income has been computed. This is equitable 
where such decrease is not offset by a new source 
of income. However, it would not appear to be equi- 
table or correct to apply this rule in a case where, 
under normal conditions, the taxpayer would have 
been able to make use of such maximum productive 
capacity during the taxable year, but was prevented 
from doing so by Government restrictions and, on the 
other hand, derived increased income from war bus!- 
ness of another kind for which such increased capacity 
was not suitable. Stated in very general language, 
the object in determining the constructive average 
base period net income is to determine the amount ol 
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income which the taxpayer might normally have made 
during the taxable year under normal (peace-time) 
conditions, in the light of its base period history, after 
giving effect to the two-year “pushback” and the pro- 
vision with respect to increased productive capacity 
after December 31, 1939. Therefore, if normal pro- 
duction in one line is not attained by the taxpayer be- 
cause of war conditions, but instead it derives income 
from war business, the taxpayer should receive credit 
for the amount of income which it normally would 
have earned. The taxpayer should not be penalized 
because a part of its increased capacity for the pro- 
duction of peace-time goods was not fully utilized and 
income derived instead from the production of war 
g ods. 


In determining productive capacity subsequent to 
December 31, 1939, tabulations showing the monthly 
production of each class of goods (or department, or 
plant, as may be appropriate in the particular case) 
will be helpful. In order to show that such increases 
represent increased productive capacity and not 
merely increased demand, it will be helpful to deter- 
mine the facts with respect to unfilled orders, com- 
plaints from customers with respect to failure to 
deliver ; efforts to speed up production; overtime op- 
eration, etc., prior to the productive use of such in- 
creased capacity. This will demonstrate the fact that 
the maximum production was being obtained from 
existing facilities prior to such increase in production 
resulting from the increase in productive capacity. It 
is necessary in every case to project the amount of 
sales beyond the actual volume attained by December 
31, 1939, where a change in the character of the busi- 
ness, such as new products, new management, in- 
creased facilities, etc., occurred during or immediately 
prior to the base period and the maximum volume of 
production and sales, as a result of such change, had 
not been attained by the close of the base period. 
Such a projection also is necessary, of course, where 
an increase in productive capacity subsequent to De- 
cember 31, 1939, is deemed to have occurred two years 
prior to that date as a “result of a course of 
action. ‘i 

After such projection of the volume of production 
has been made, it is necessary to ascertain the extent 
to which such increased potential production would 
have been reflected in sales under the conditions ex- 
isting, or assumed to have existed during the base 
period. In many instances, this will present one of 
the most difficult problems. Facts will constitute the 
only means of overcoming objections on this point. 
The most valuable facts are those taken from the rec- 
ords of the taxpayer. However, in many instances, 
it will be necessary to seek other evidence in the form 
of market data, published statistics, etc., and, in some 
cases, seek to obtain helpful information from pub- 
lished and unpublished reports of competitors and 
other related businesses. Here again, graphic charts 
may be employed to advantage in analyzing the facts 
and in presenting them. 


2. Increased Income Due to New Products 


_ Where the facts clearly show that the taxpayer’s 
income from new products affected by substantial 
changes which occurred immediately prior to or dur- 
ing the base period did not reach its normal level by 
the close of the base period, the Regulations provide 
that the constructive average base period should be 
determined by reference to the reconstructed normal 
operations of the last year of the base period. Such 
reconstructed normal income should, of course, reflect 


Relief Under Excess Profits Tax Law 


the two-year “pushback” of all changes in the char- 
acter of the business. This is logical and proper, be- 
cause it is evident that Congress intended to place 
such taxpayers on a basis of equality with other tax- 
payers whose income had reached its normal level 
prior to the beginning of the base period. Such other 
taxpayers, having a normal increase in business which 
did not, however, result from any substantial change 
in the character of their business during the base 
period, and, therefore, are not afforded the benefit of 
relief under section 722, are permitted to use the growth 
formula (section 713(f)), under which, in almost 
every case of a rapidly growing business, the amount 
of average base period net income allowed is equal 
to the amount of such income of the last year in the 
base period. 


3. Reconstruction of Net Income 


Having established the amount of constructive sales 
for the last year in the base period, the cost of such 
sales is to be redetermined on the basis of conditions 
as they actually existed (or are deemed to have existed 
in the case of increased productive capacity “resulting 
from a course of action .’), during such year, 
taking into consideration the increased volume. Such 
redetermination requires the examination of each ele- 
ment of cost so as to determine the extent of the 
increase therein which would have resulted from such 
an increase in volume of production and sales. This 
is a cost accounting problem which can be dealt with 
by the methods usually applied in the case of such 
problems. 

From the constructive gross income so determined, 
there must be deducted selling, administrative, and 
all other expenses of the business, in order to recon- 
struct the amount of operating profit. The actual 
amounts of such expenses for the last year in the base 
period are to be adjusted to reflect the increases 
therein which would have resulted from such increased 
volume of production and sales. 

To the constructive operating net income so deter- 
mined, there is to be added the actual amount of non- 
operating income, and to be deducted therefrom the 
actual amount of non-operating expenses, to arrive at 
the final figure of constructive base period net income. 


4. Reconstruction of Base Period Excess Profits Net 
Income 


The amount of constructive net income so deter- 
mined is then to be adjusted in the manner provided 
in section 711(b)(1), in order to determine the con- 
structive excess profits base period net income. In 
determining such amount for the purpose of an appli- 
cation for relief under section 722 for the year 1940, 
it is necessary to include in such adjustments the 
amount of income taxes which would have accrued 
with respect to such constructive base period net 
income. 

Finally, to the figure so determined there is to be 
applied the one test prescribed in section 722—is the 
result “a fair and just amount representing normal 
earnings to be used as a constructive average base 
period net income for the purpose of an excess profits 
tax based upon a comparison of normal earnings and 
earnings during an excess profits tax period”? 

If it meets this test, this is the amount which the 
taxpayer is entitled, under the provisions of sec- 
tion 722, to use as its constructive average base period 
net income in the computation of its excess profits tax. 

[The End] 

Reprinted through the Courtesy of The Legal In- 

telligencer Philadelphia. 
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Arizona: Ch. 10 grants a $1,500 exemption of serv- 
icemen’s pay and defers the filing of their returns until 
six months after the termination of the war. Effective 
retroactively to December 7, 1941. 


Delaware: H. B. 7 exempts from income and gross 
income tax the first $3,000 of compensation, including 
mustering-out pay, received by members of the armed 
forces, the merchant marine, the Red Cross, etc., dur- 
ing the taxable year 1942 and thereafter for the dura- 
tion of the war. 


Mississippi: H. B. 144 exempts compensation re- 
ceived by members of the armed forces. Applicable 
to taxable year 1944 and thereafter. 


H. B. 186 repeals the reciprocity exemption for- 
merly extended to citizens of other states on income 
. received within Mississippi and revises the delinquency 

penalty incurred for non-payment of taxes when due. 


H. B. 194 allows a credit of $100 for medical ex- 
penses and $100 for insurance premiums in case of 
single individuals and $150 in the case of married 
individuals or heads of families. 


H. B. 196 decreases the rates of tax on income 
beginning with the taxable year 1944 to 1% on the 
first $4,000, 2% on the next $3,000, 3% on the next 
$3,000, 4% on the next $5,000, 5% on the next $10,000 
and 6% in excess of $25,000. 


New York: Ch. 50 provides for a 25% reduction of 
the tax on net incomes and net capital gains of in- 
dividuals for the calendar year 1943 or fiscal year 
ending in 1944. 

Ch. 115 extends the increased franchise tax on busi- 


ness corporations and the tax on unincorporated 
businesses for another year. 


Ch. 248 extends to July 1, 1945, the provisions ex- 
cluding members of the armed forces from the defini- 
tion of “resident” and by excluding from “gross income” 
compensation paid to members of the armed forces 
not domiciled in New York. 

Ch. 288 extends the time for filing personal income 
tax returns by taxpayers discharged from military 
services prior to the termination of the war. 

Ch. 331 authorizes the Tax Commission to enter 
into written agreements with any person relating to 
liability for corporation or franchise taxes, which 
agreements shall be final and conclusive except in case 
of fraud, malfeasance or misrepresentation. 

Ch. 333 excepts contributions and alimony and sep- 
arate maintenance payments from the general limita- 
tion that nonresidents are allowed deductions from 
gross income only to the extent that they are con- 
nected with income from sources within the state, and 
provides that, in the case of resident husbands, deduc- 
tions may be made for alimony and separate main- 
tenance payments regardless of whether such payments 
are included in the gross income of the wife. 





STATE TAX LEGISLATION 


Digests of recent legislative enactments in selected states. 
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Ch. 413 and Ch. 509 require foreign corporations to 
designate the Secretary of State as agent for service 
of process in tax actions. 

Ch. 414 provides for a limitation period for the 
assessment of franchise taxes on foreign corporations. 

Ch. 415 provides a new law for the taxation of busi- 
ness corporations, investment trusts and holding cor- 
porations. 

Ch. 486 provides for the determination of gain or 
loss for bank tax purposes on the receipt by the bank 
of property in complete liquidation of a corporation, 
80% of the voting stock of which is owned by the bank. 

Ch. 510 prescribes the manner in which excessive 
profits resulting from renegotiation of war contracts 
by the United States shall be considered in computing 
personal income taxes, the franchise tax on business 
corporations, and the unincorporated business tax. 

Ch. 533 provides that in determining net income 
for personal income tax purposes, war losses, taxation 
of property recovered, and basis of property shall be 
treated in substantially the same manner as provided 
in Sec. 127, U. S. Internal Revenue Code. Ch. 531 
enacts a similar provision for the purpose of deter- 
mining net income for bank tax purposes. 

Ch. 535 permits the executor or other legal repre- 
sentative of a decedent’s estate to exclude amounts 
deductible under Sec. 360, Tax Law, if he or any other 
taxpayer acquires the right to receive such amounts 
from the decedent and agrees to make returns of the 
same and if a bond conditional upon the return as 
income of such amounts is given. 


Ch. 554 provides that nonresidents, other than deal- 
ers holding property primarily for sale to customers 
in the ordinary course of trade, shall not be deemed 
to carry on a business, trade or occupation in New 
York solely by the reason of the purchase and sale 
of property for their own account. 

Ch. 555 continues until July 1, 1945, the personal 
income tax exemption granted to members of the 
armed forces in active service. 


Virginia: Ch. 48 abates penalties and interest on 
income taxes of persons in the armed forces. 

Ch. 155 changes the time for filing income tax 
returns from June 1 to May 1. Not applicable to 1943 
returns due in 1944. 

Ch. 157 provides that on and after January 1, 1945, 
no return of income need be verified by the oath or 
affirmation of the person or persons required by law 
to sign the same. 

Ch. 398 excludes from gross income $1000 of pay 
and allowances received by persons in the armed 
forces during the taxable years 1944 and 1945. ; 

Ch. 399 relieves nonresidents from filing returns if 
the income derived from sources in Virginia is only 
from wages and salaries, provided the state of the 
taxpayer’s residence grants credits which would be 
applicable to residents of Virginia. 
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TALKING 





By Bert V. Tornborgh, C. P. A. 


The Shoptalkers: “Revenue acts come and go,” 
began Dash, “and nothing ever happens!” 

“Unquote,” said the Kid. “You borrowed most of 
that phrase out of ‘Grand Hotel’. But what do you 
mean, nothing ever happens? We tack on a couple 
of more billions in revenue each time.” 

“Merely another patch on a crazy-quilt,” retorted 
Dash. “My point is that we keep jogging along with 
a system that needs not only some serious overhauling 
here and there but complete replacement in many 
parts. We need imagination, boldness and some con- 
structive thinking in the field of taxation .. .” 

“Are you talking incentive taxation?’ wondered 
Star. 

“Leave me out of any ‘post-war’ talk for some time 
yet,” grumbled Oldtimer. “You know how I feel 
about it; the time hasn’t come.” 

“O. K.,” replied Dash, “but this isn’t post-war any 
more than pre-war or mid-war. Sound taxation can 
be adopted any old time; and the sooner the better.” 

“Right,” agreed Oldtimer. “Dll overrule my ob- 
jections. Personally, though, I’d sooner see simplifi- 
cation of what we have, than the substitution of 
something new and untried.” 

“You and I are probably thinking along the same 
lines,” thought Dash. “Perhaps a difference in degree, 
as to how far each of us would like to go, but that’s 
all. Simplification is incentive, as I see it...” 

“What have you in mind, specifically?” wondered 
the Kid. 

“Lots,” assured Dash. “Now, I’ve got to pick up 
the thread somewhere. First I’d like to tackle the old 
saw about ‘taxation for revenue only’; I’ve a hunch 
it still guides a lot of demagogues in their tax- 
thinking. It’s obviously bunk.” 

“Sure,” assented Law. “Revenue for what? Cer- 
tainly not revenue for itself. Yes, the first thing to 
determine is what activities you want the Govern- 
ment to undertake, and to what extent. You then set 
up a budget accordingly. You then draft the neces- 
Sary tax bill to bring in the dough. You then spend 
it more or less as provided in the budget.” 

“In other words, taxation for nearly everything but 
revenue,” interrupted the Kid. “For debt costs, mili- 
tary and social services, education, public improve- 
ments, social insurance, etc., etc.” 

“All that is too obvious to need elaboration,” said 
Oldtimer. 

“T only want to establish that ‘taxation for revenue 
only’ is meaningless rubbish,” rejoined Dash, “and 
that taxation is for any and all purposes but that. 


Talking Shop 


That is, purposes properly approved under our estab- 
lished system of selfgovernment. Surely the end-use 


of tax money is the only proof of the purpose of 
taxation.” 


“T’ll accept that proposition,” agreed Oldtimer. 
“From there on, what?” 

“From there on I’d like to see a system of taxation,” 
proposed Dash, “which imposes a minimum of avoid- 
able hardships, which is economically sound, rela- 
tively easy to administer and—first and last—a system 
which offers incentives for doing the things that 
private enterprise must do if it is to stay in the 
running.” 

“One of those things being to provide full employ- 
ment,” offered Star. “Would you propose some sort 
of tax exemption to industry, as an inducement for 
maximum employment?” 

“Indeed no!” exclaimed Oldtimer. “Such proposals 
have cropped up lately, in various quarters, incredible 
as it might seem. To attempt to stimulate employ- 
ment via a system of related tax exemptions is cer- 
tainly to put the cart before the horse.” 

“Tantamount to a subsidy, isn’t it,” thought the 
Kid. “And where would the subsidy money come 
from?” 

“Fantastic and utterly unworkable,” nodded Law. 

“Read the article on page 598, in the November, 
1943 issue of TAXES—The Tax Magazine,” sug- 
gested Philo. “It’s by William J. Shultz and entitled 
‘Economic Effects of a Corporate Income Tax’. It 
illustrates why income and profits taxes cannot be 
part of costs. Employment wages are, of course. No, 
there’s no logical tie-in between maximum payrolls 
and any sort of exemption scheme.” 

“Exactly,” confirmed Oldtimer. “A manufacturer 
with no outlet for his products is not going to hire 
some extra hands just because he might get a tax 
exemption.” 

“We should explore the complete abolition of taxes 
on corporations,” proposed Dash. “There’s an incen- 
tive for you! It seems to me that something might 
be worked out in that direction. Tax stockholders on 
distributive share of profits, as partners are now 
taxed..." 

“A large stockholder might not be able to pay, in 
cash,” ventured Star. 

“How does a partner do it, and why can’t a stock- 
holder do it also?” rejoined Dash. 

“Maybe he’d have to reshuffle his holdings a bit, 
in some cases,” thought Oldtimer, “but the distribu- 
tive share invariably embraces a distributed share. 


279 































































































































































































































































































































































And that would usually be enough to take care of any 
attendant taxes.” 

“What would corporations carry on with, if you 
forced them to distribute 100% of the earnings?” 
wondered the Kid. “Without surplus, without re- 
serves... 

“No one has proposed a compulsory 100% distribu- 
tion as yet,” retorted Dash. “Merely taxing in the 
hands of stockholders. Again I point to the partner- 
ship entity as an example. Stockholders might leave 
tax-paid profits in the corporation, of course, same 
as partners might leave some tax-paid earnings in the 
partnership. Or they can draw it and put it back in, 
contribute new capital when needed.” 

“You’d need some new, streamlined financing de- 
vice for that,” observed Star. “You can’t run to the 
SEC and go through all the present financing hokus- 
pokus every time you need $50 for a new chair in 
the office.” 

“One thing it would do,” drawled Philo, “is to 
bring stockholders back into closer working-relation- 
ship with the business itself; less of this absentee 
stuff, proxies and ‘let George do it’ and ‘I don’t under- 
stand it anyway’. Yes, it would probably be damned 
good for business, all-around.” 

“Well, the corporation tax can perhaps be argued 
pro and con,” said Oldtimer. “Perhaps. But per- 
sonally I don’t see where tossing it out is going to 
assure peak national income, heavy and balanced 
production and consumption .. .” 

“Ah, consumption!” exclaimed Dash. ‘“That’s the 
root of the problem. No business is going to employ 
labor and produce goods without assured demand for 
that goods. That’s axiomatic, and any other approach 
is wishful thinking. Ergo, we should have a tax that 
stimulates consumption. That would be a tax on 
savings r 

“You might hav e something basically sound there,” 
conceded Law, “but it sounds awfully anti-social, as 
we have been used to think of Savings...” 

“Granted,” replied Dash. “Therefore, call it a tax 
on ‘unused earnings’, or something like that. The 
purpose, of course, would be to put money to work. 
If we are to put a hundred billion national income 


in our pocket, but only spend eighty of it, unsold 
goods will accumulate, and trouble with it. Put a 


tax on the twenty billion savings, to put them back 
in circulation.” 

“Let’s see what we have now,” suggested the Kid. 
“You’d abolish corporation taxes, levy on distributive 
profits in the hands of shareKolders instead—and sim- 
plify the individual income tax structure along with 
it, I suppose—and you’d provide an incentive for 
productive investment by putting a tax on non-pro- 
ductive savings and unused cash balances. Sounds 
like it has some merit. Yes, sir.” 


Shoptalker Afloat: Some little time ago Lew Gluick, 
the former Shoptalker now lieutenant-commandering 
in the Navy, made a landfall in Scotland, spiritual 
homeland of all CPA’s. Ever thoughtful ‘and alert 
Gluick took his bearings with a professional eye and 
spotted two items that should be of interest to readers 
of this column. The Accountants’ Magazine and A 
Pitfall in Excess Profits Tax. The copies are acknowl- 
edged and have been thoroughly perused. 

The tiny format, narrow margins and small type 
reflect the paper shortage with which we are lately 
getting a milder acquaintance over here. Layout 
and language are of course unmistakably British and 
elicit just a wee bit of nostalgia for the things of old. 
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Then there’s the ad of a whisky broker and another 
of brewers, ‘by appointment’. We just can’t picture 
them in TAXES—The Tax Magazine but, at that, 
they somehow don’t look too, too impossible in 
the professional journal of our overseas cousins, 
Neither does the half-page spread of Martins Bakery, 
Ltd., in Edinburgh, advertising Properly Cooked 
Food—Delicious Coffee—Fragrant Tea. All served 
quickly. Or the announcement of Killin Hotel on 
Lock Tay, famous for its salmon fishing. Terms— 
£1 per salmon caught. The hotel has been destroyed, 
substantially, by fire, but a limited amount of accom- 
modation is available in the Hotel Guest House 
unquote. 

An editorial bemoans the scarcity of razor blades 
and, still more, the fact that no stropping devices can 
be had for old blades. That must be a comparatively 
recent development because we remember distinctly 
that in “Mrs. Miniver” Walter Pidgeon was smooth- 
shaven, except for a bit of stubble after the Dunkirque 
operations. And that was whisked off in no time. 

There’s also a very interesting discourse on Tax 
Avoidance and space permitting we should review 
that article at some length. However, see reference 
to paper shortage, ibid. 

“Price % net’, it says on the cover. That, of 
course, calls to mind the question we passed along 
in the April issue: how do they contrive adding and 
calculating machines, what with their money system? 
We’ve had a number of calls on that, including some 
of the darnedest explanations you ever heard of. 
While pondering this teaser the other day a V-mail 
note arrived from Gluick himself. The April issue had 
reached him on April 27th (he must be hanging 
around offshore, somewhere). He suggests that 

Andy Crafts, Fred Lehn and Denton McKeen, N. Y. 
CPA’s, undoubtedly have the answer at their finger- 
tips. We shall be glad to hear from the finger-tips 
of these gentlemen. 


Post-war Problems: Taxes in the post-war period 
are being given serious study by many groups. 

The Harvard Business School has published a pre- 
liminary report dealing with “the effect of federal 
taxes On growing enterprises” and has taken as the 
subject of its investigation and research the Lockheed 
Aircraft Corporation. The report points out, assum- 
ing a post-war corporate tax of 40%, that this and 
higher rates of taxation would prevent small firms 
from successfully developing and marketing new 
products such as the Electra Airplane which was 
pioneered and developed by the Lockheed Aircraft 
Corporation in 1933. The report further points out 
that while this rate of taxation might not deter a large 
and established firm from a similar development “in 
deed, as a general proposition, high business taxes 
discriminate with sev erity against the growth of 
small firms in comparison with large established firms 
with adequate capital resources and with assured in- 
comes from other sources. 

“High corporate taxes do not reduce the profit ex- 
pectancy of a new development by such a large firm 
to the same extent as for a small firm. For instance, 
if the Electra had been a failure, Lockheed would 
have born the entire loss. If, however, a successful 
large firm producing other products and selling in 
other markets had undertaken the same project, any 
loss would have been deductible from income earned 
from other activities. The government would have 
shared the loss of the large firm while the small com- 
pany would have had to bear its entire loss.” 
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INTERPRETATIONS 


Court... Administrative + 


SUPREME COURT 


Excess interest dividends.—“Excess interest divi- 
dends” paid by an insurance company on the face 
amounts of matured policies left with the company 
and paid only “if in any year the Society” declares 
that such policies shall receive interest in excess of 
3% are “not interest” paid on “indebtedness” within 
Sec. 203 (a) (8), 1932 Act. The Court refused to say 
as a matter of law that on the basis of the policy pro- 
visions and the meager stipulated facts that such pay- 
ments were interest. SC, The Equitable Life Assurance 
Society of the United States, Petitioner, v. Commissioner 
of Internal Revenue. 44-1 ustc J 9258. 


Documentary stamp tax: Statutory consolidation 
of banks.—In a consolidation, in 1935, a state bank 
and a national bank under the charter of the national 
bank, there was no taxable transfer under the stamp 
tax provisions of Sec. 800, Schedule A-3, 1926 Act, as 
amended, either as to the securities to which the state 
bank held both legal and beneficial title or as to the 
securities to which the state bank held legal title in 
trust in various capacities, since the transfer of such 
securities occurred wholly and automatically by 
virtue of Sec. 3 of the National Banking Act and, 
consequently “wholly by operation of law” within the 
meaning of Arts. 34 (r), and 120 of Reg. 71 (1932 ed.). 
The meer fact that the parties here saw fit to include 
in their consolidation agreement a provision that all 
assets of each constitutent bank “shall pass to and 
vest in the consolidated association” does not make 
the transfer any less than one “wholly by operation 
of law,” this being “merely an agreement that the 
assets would be transferred in the future and does 
not purport to be a present, effective conveyance.” 
Likewise, the transfer of real property was exempt 
from tax under Sec. 800, Schedule A-8, 1926 Act, as 
amended, since it is clear from Sec. 3, National Bank- 
ing Act, that the state bank’s realty was not conveyed 
to or vested in the consolidated bank by any deed, 
instrument or writing, nor was the realty “sold” or 
vested in a “purchaser or purchasers” within the 
ordinary meaning of those terms. SC, United States 
of America, Petitioner, v. Seattle-First National Bank, 
a National Banking Association. 44-1 ustc J 9259. 


APPELLATE AND LOWER COURTS 


Gross income: Definition: Legacy in lieu of execu- 

tor’s and trustee’s commissions.—The amount received 
by taxpayer, as executor and trustee, was a legacy 
and not compensation for services and, therefore, not 
taxable as income, although such bequest was coupled 
with a condition that the executor accept the trust 
and prove the will, such legacy to be accepted in lieu 
of commissions as executor and trustee. CCA-2, 
Commissioner of Internal Revenue, Petitioner, v. Estate 
of George C. Smith, Jr., Deceased, et al., Respondents. 
44-1 ustc J 9252. 


Recognition of gain or loss: Involuntary reorgani- 
zation without exchange of securities: Continuity of 
interests.—Taxpayer held practically all the stock 
and part of the bonds of its subsidiary before it 
reorganized under Sec. 77B. Under the plan of reor- 


Interpretations 





ganization taxpayer received all the stock of the new 
company upon satisfying its guarantee obligations of 
the bonds of the subsidiary and cancelling the latter’s 
indebtedness to it, there being the further provision 
of the plan that taxpayer, as the holder of the stock of 
the subsidiary, was not to receive any of its cash or 
securities on account of such stock ownership. The 
Circuit Court holds that taxpayer is not entitled to 
deductions claimed by it in connection with such 
reorganization, which was held to be tax-free under 
Sec. 112 (b) (3) of the 1936 Act for the reason that 
such reorganization made no change in the taxpayer's 
ownership of the company, its continuity of economic 
interest therein being unaffected thereby. CCA-3, 
The United Gas Improvement Company, Petitioner, v. 
Commissioner of Internal Revenue. 44-1 ustc { 9262. 


Reorganization: Bondholders of predecessor cor- 
poration purchasing its assets for new corporation: 
Ownership as bondholders and stockholders: Basis 
for depreciation.—Where property of a bridge com- 
pany was purchased at a bankruptcy sale for a price 
which was paid for by proportionate endorsed pay- 
ment on the bonds of the bankrupt and cash advanced 
by one of the owners of such bonds who was also the 
owner of all of the stock of bankrupt and who, under 
the plan of reorganization, acquired in exchange for 
the bonds owned by it, a proportionate share of the 
bonds and more than 80 percent of all classes of stock 
of the new corporation, the Circuit Court holds that 
such reorganization is within the contemplation of 
Sec. 112 (g) (1) (c), 1934 Act, and that, therefore, the 
basis for computing depreciation upon the bridge 
property of taxpayer (the new corporation) is the 
same that it would have had in the hands of the old 
company. One dissent. CCA-3, Prairie du Chien-Mar- 
quette Bridge Company, Petitioner v. Commissioner of 
Internal Revenue. 44-1 ustc J 9304. 


Declaratory judgments as to taxes.—Where the 
plaintiff’s suit had no purpose other than to obtain 
a judgment declaratory of the interests in a partner- 
ship owned by the plaintiff, his wife, and daughter, 
so that such judgment would be binding upon the 
Commissioner in assessing and collecting taxes on 
the partnership income, the Circuit Court holds that 
such a controversy could not serve as a basis for a 
declaratory judgment because expressly forbidden 
by 28 USCA 400. CCA-4, W. H. Wilson, Appellant, v. 
Clarice T. Wilson, Marjorie Ann Wilson, an infant 20 
years of age, W. P. Bowers, Collector of Internal Rev- 
enue for the State of South Carolina, Guy T. Helvering, 
Commissioner of Internal Revenue, W. H. Wallace and 
S. E. Adams, Appellees. 44-1 ustc J 9275. 
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Capital v. ordinary income: Sale of lots.—Tax- 
payer, who was in the real estate business, acquired 
92 acres of unimproved land in 1932, subdivided about 
one-third of it, and sold lots at a profit in 1939 and 
1940. Taxpayer contends that property was held for 
trade or exchange as much as for sale and, therefore, 
does not come within the meaning of the statute, 
“property held * * * primarily for sale”. It is 
further contended that even if the properties were 
held primarily for sale, they were not held for sale 
“to customers in the ordinary course of his trade or 
business.” The Court holds that, although taxpayer 
rarely dealt with the other party other than through 
a broker and disposed “of his property in most in- 
stances by trading or selling it to real estate traders 
or persons from whom he acquired it by trading or 
purchasing”, his activities were those of a dealer in 
land, who held his property for resale to customers, 
and profit realized in the taxable years is ordinary 
income, taxable in full. CCA-4, Jacob S. Gruver, 
Petitioner, v. Commissioner of Internal Revenue, Re- 


spondent. 44-1 usrc § 9293. 


Depreciation: Lessor of buildings and equipment. 
—The lessor under a 75-year lease is allowed depre- 
ciation based on the shorter useful life of the property 
rather than the term of the lease, even though the 
lessee was bound to replace the property if destroyed. 
The Tax Court’s opinion indicates that the taxpayer 
here was a sublessor, being the 99-year lessee of three 
lots on which it incurred the cost of eecting a building. 
The entire property was then sublet for a 75-year 
term. CCA-6, The Lamson Building Company, Peti- 
tioner, v. Commissioner of Internal Revenue, Re- 
spondent. 44-1 ustc § 9251. 

Deductions: Depreciation: Lessor.—A lessor of 
buildings and equipment under a 99-year lease, 
renewable forever, is entitled to a deduction for 
depreciation, including obsolescence, even though the 
lessee covenanted to keep the property in good repair 
and to replace all or any part thereof whenever neces- 
sary. Such a covenant is not equivalent to agreeing 
that property of the same value as originally leased 
will be surrendered to the lessor at the termination 
of the lease. CCA-6, Alaska Realty Company, a Corpo- 
ration Organized Under the Laws of Ohio, Petitioner, 


v. Commissioner of Internal Revenue, Respondent. 
44-1 ustrc J 9256. 

Appeals from the Tax Court: Agreement to submit 
suit to any Circuit Court: Proper time.—Although 
Code Sec. 1141 (b) (2) permits review of a Tax Court 
decision by any Circuit Court designated by the Com- 
missioner and taxpayer by stipulation in writing, such 
stipulation to be valid must be made before the time 
for filing an appeal has passed. If such stipulation is 
made after the time for filing an appeal, it cannot 
serve to validate an invalid petition for appeal which 
was timely filed and thereby confer jurisdiction upon 
the court. CCA-6, Industrial Addition Association, 
Petitioner, v. Commissioner of Internal Revenue, Re- 
spondent. 44-1 ustc § 9257. 

Excise tax: Toilet preparations: Expense of 
advertising and selling as part of selling price: Con- 
struction of “or other charge”.—In construing Sec. 
619 (a) of the Revenue Act of 1932, the Circuit Court 
holds that it was not the Congressional intent to 
exclude advertising and selling costs in determining 
the price of articles subject to the excise tax. The 
words “or other charge” must be taken to mean “or 
other like charge”. Accordingly taxpayer, a manu- 
facturer of toilet preparations, was denied a refund. 
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CCA-8, United States of America, Appellant, v. The 
F. W. Fitch Company, a corporation, Appellee. 44-] 
ustc § 9261. 


Tax on transportation of oil: Movement from wel] 
to storage tank.—The movement of oil under its 
original well pressure from the wells through the 
treating equipment into the storage tanks located on 
the trunk pipe line was part of the production process 
and not a taxable gathering movement. CCA-10, H. 
C. Jones, Collector, Appellant, v. Continental Oil Com- 
pany, Appellee. 44-1 ustc § 9272. 

Gross income: Person to whom taxable.—Recog- 
nition, for tax purposes, of three devices by which 
taxpayer sought to divert a part of the profits of a 
contracting business to his children, is denied, on the 
finding that the business continued to be operated 
by taxpayer and his organization after the creation of 
a “so-called corporation”, a “so-called partnership”, 
and a “so-called trust’, and that the children rendered 
no services to the business giving them legal title to 
any of the income therefrom. DC. TEX., P. O’D. 
Montgomery v. W. A. Thomas, Collector of Internal 
Revenue. 44-1 ustc J 9316. 


Suits for refund: Statute of limitations: Suit filed 
Monday where two-year period ended Sunday.— 
Where the two-year period within which taxpayer is 
allowed to sue for recovery of taxes under Code 3772 
(2) expires on Sunday, a suit filed on the following 
day is filed too late, and the claim is barred. The 
question is properly raised by motion to dismiss even 
though the complaint fails to show on its face that it 
is barred by the two-year statute. DC. ALA, J. W. 
Wyker, as Executor of the Estate of John Daniel 
Wyker, deceased, Plaintiff v. Henry J. Willingham, 
individually and as United States Collector of Internal 
Revenue for the District of Alabama, Defendant. 44-1 
ustc J 9312. 


THE TAX COURT 


Individual returns: Income from community prop- 
erty in California: Partnership: Allocation: Burden 
of proof.—Taxpayers are partners engaged jobbers 
and wholesalers of sashes and doors in California 
prior to and since 1937, during which time they mar- 
ried and have continuously lived in California. Each 
partner’s share of the profits for 1940 and 1941 was 
approximately $46,000 and $55,000 respectively. The 
Commissioner determined that, of those amounts, 
approximately $19,500 and $20,400 represented in- 
come from services, taxable to the husband and wile 
in equal shares. Taxpayers contend that, since the 
capital balance at the close of 1935 represented sep- 
arate property of the two partners, only such part 
of the net distributive profits as would be equal to a 
fair return on the investment as it existed in 1935 
was their separate property. The Tax Court upheld 
the Commissioner’s allocation of such income, apply- 
ing the rule that such part of the partnership profits 
which is attributable to the use of the husband's 
separate capital should be taxed to him as his separate 
income, and that part which is attributable to his 
activity, ability, and capacity is community income 
which must be divided between the husband and wile. 
It was further held that a presumption of California 
law casting the burden of proof upon one claiming 4 
greater return on separate capital than the legal rate 
of interest is overcome by the determination of the 
Commissioner, and that taxpayers continue to have 
the burden of proof. J. Z. Todd v. Commissioner: J. 
L. Todd v. Commissioner, CCH Dec. 13,873. 
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| WASHINGTON TAX TALK—Continued from page 247 





“(x) MepIcAL, DENTAL, Erc., ExPENSES.—Expenses 
paid during the taxable year, not compensated for 
by insurance or otherwise, for medical care of the 
taxpayer, his spouse, or a dependent specified in sec- 
tion 25 (b)( 3), to the extent that such expenses ex- 
ceed 5 per centum of the adjusted gross income. If 
only one surtax exemption is allowed under sec- 
tion 25 (b) for the taxable year, the maximum de- 
duction for the taxable year shall be not in excess of 
$1,250. If more than one surtax exemption is so 
allowed, the maximum deduction shall be not in ex- 
cess of $2,500. The term ‘medical care’, as 
used in this subsection, shall include amounts 
paid for the diagnosis, cure, mitigation, treat- 
ment, or prevention of disease, or for the pur- 
pose of affecting any structure or function of 
the body (including amounts paid for accident 
or health insurance).” 


(d) CapitraAL GAINS AND LossEs.— 

(1) DEFINITION OF CAPITAL NET GAINS.— 
Section 117 (a) (10) (B) is amended by 
adding at the end thereof a new sentence to 
read as follows: “If the tax is to be com- 
puted under Supplement T, ‘net income’ as 
used in this subparagraph shall be read as 


y oe 


‘adjusted gross income’. ' 


(2) LIMITATION ON CAPITAL LOSSES.—Sec- 
tion 117 (d) (2) is amended by adding at the 
end thereof a new sentence to read as fol- 
lows: “If the tax is to be computed under 
Supplement T, ‘net income’ as used in this 
paragraph shall be read as ‘adjusted gross 


r » 99 


income. 


Optional standard deduction: Under prior 
law the optional tax table used for the short 
form 1040A allowed approximately 6 per cent 
of gross income for non-business deductions. 
The new law raises this figure to 10 per cent 
and since the optional table may now be used 
regardless of source of income, the 10 per cent 
is figured on the new “adjusted gross income” 
so as to put all taxpayers in approximately the 
same position insofar as the deduction is con- 
cerned. Since only returns showing less than 
$5,000 adjusted gross income may use the 
optional tax table, those with $5,000 or over 
adjusted gross income are allowed an optional 
flat $500 deduction in lieu of non-business de- 
ductions generally. 


Who must file returns: A return must be 
filed by every individual, married, single or 
under age, who has a gross (not adjusted gross) 
income of $500 or more. 


Act Applies to 1944 Tax: With the excep- 
tion of the changes in withholding and some of 
the provisions relating to estimation, which 
will not apply until 1945, the provisions of the 
new Act are effective for 1944 tax computation 
(taxable years beginning after December 31, 
1943). The only changes applicable to earlier 
years relate to deficiency computations. For 
fiscal years beginning in 1943 and ending in 
1944, Code Sec. 108 (b) (2), enacted by the 
1943 Revenue Act, requires a proration on the 
basis of the law applicable to 1943 and 1944 
calendar years, respectively. 


Washington Tax Talk 


And the wages are— 












This law, then covers the same period as the Rev- 
enue Act of 1943, which was passed over the Presi- 
dent’s veto and became law on February 25, 1944. As 
a result the two laws must be considered together in 
arriving at the 1944 tax liability. Certain of the 1943 
Act provisions which were intended to apply to the 
1944 tax are superseded and will never become effec- 
tive. These are: 

(1) Providing new optional (Form 1040A) tax 
tables, 
(2) Making the Victory Tax a flat 3 per cent, 


“If the pay-roll period with respect to an employee is semimonthly— 


And the number of withholding exemptions claimed is— 
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34. 20 | 29.60 | 25.00 | 20.40 | 16.20 | 12.10] 7.90] 3.70] 3.70] 3.70] 3.70 
35.10 | 30.50°| 25.90 | 21.30 | 17.10 | 12.90] 8.70] 4.60] 3.90] 3.90] 3.90 
36.00 | 31.40 | 26.80 | 22.20 | 17.90 | 13.70} 9.60] 5.40] 4.00] 4.00] 4.00 
“| 36.90 | 32.30 | 27.70 | 23.10 | 18.70 | 14.60 | 10.40 | 6.20] 4.10) 4.10] 4.10 
37.80 | 33.20 | 28.60 | 24.00 | 29. 15.40 | 11.20] 7.10] 4.20] 4.20] 4.20 
“| 38.70 | 34.10 | 29.50 | 24.90 | 20.40 | 16.20| 12.00] 7.90] 4.30] 4.30] 4.30 
“| 39.60 | 35.00 | 30.40 | 25.80 | 21.20 | 17.00 | 12.90] 8.70] 4.50] 4.40] 4.40 
“| 40.50 | 35.90 | 31.30 | 26.70 | 22.10 | 17.90 | 13.70] 9.50] 5.40) 4.50] 4.50 
41.40 | 36.80 | 32.20 | s4.ee | 23.00 | 18.70 | 14.50 | 10.49 | 6.20] 4.60] 4.60 
42.30 | 37.70 | 33.10 | 28.50 | 23.90 | 19.50 | 15.40 | 11.20] 7.00| 4.70] 4.70 
43.80 | 39.30 | 34.70 | 30.10 | 25.50 | 21.00 | 16.80 | 12.60] 8.50| 4.90] 4.90 
“| 46.10 | 41.50 | 36.90 | 32.30 | 3¥.80 | 23.20 | 18.90 | 14.70} 10.50] 6.40| 5.20 
“| 48.30 | 43.80 | 39.20 | 34.60 | 30.00 | 25.40 | 21.00 | 16.80 | 12.60] 8.50] 5.50 
“| 50.60 | 46.00 | 41.40 | 36.80 | 32.30 | 27.70 | 23.10 | 18.90 | 14.70 | 10.50] 6.40 
“| 52.80 | 48.30 | 43.70 | 39.10 | 34.50 | 29.90 | 25.30 | 20.90 | 16.80 | 12.60] 8.40 
55.10 | 50.50 | 45.90 | 41:30 | 36.80 | 32.20 | 27.60 | 23.00 | 18.80 | 14.70 | 10.50 
57.30 | 52.80 | 48.20 | 43.60 | 39.00 | 34.40 | 29.80 | 25.30°| 20.90 | 16.70 | 12.60 
59.60 | 55.00 | 50.40 | 45.80 | 41.30 | 36.70 | 32.10 | 27.50 | 23.00 | 18.80 | 14.60 
61.80 | 57.30 | 52.70 |. 48.10 | 43.50 | 38.90 | 34.30 | 29.80 | 25.20 | 20.90 | 16.70 
64.10 | 59.50 | 54.90 | 50.30 | 45.80 | 41.20 | 36.60 | 32.00 | 27.40 | 22.90 | 18.80 
67.50 | 62.90 | 58.30 | 53.70 | 49.10 | 44.50 | 40.00 | 35.40 | 30.80 | 26.20 | 21.90 
72.00 | 67.40 | 62.80 | 58.20 | 53.60 | 49.00 | 44.50 | 39.90 | 35.30 | 30.70 | 26.10 
76.50 | 71.90 | 67.30 | 62.70 |-68.10 | 53.50 | 49.00 | 44.40 | 39.80 | 35.20 | 30.60 
81.00 | 76.40 | 71.80 | 67.20 | 62.60 | 58.00 | 53.50 | 48.90 | 44.30 | 39.70 | 35.10 
85.50 | 80.90 | 76.30 | 71.70 | 67.10 | 62.50 | 58.00 | 53.40 | 48.80 | 44.20 | 39.60 
“| 90.00 | 85.40 | 80.80 | 76.20 | 71. 67.00 | 62.50 | 57.90 | 53.30 | 48.70 | 44.10 
“| 94. 50°{ 89.90 | 85.30 | 80.70 | 76.10.| 71.50 | 67.00 | 62.40 | 57.80 | 53.20 | 48.60 
99.00 | 94.40 | 89,80 | 85.20 | 80.60 | 76.00 | 71.50 | 66.90 | 62.30 | 57.70 | 53.10 
103. 50 | 98.90 | 94.30 | 89.70 | 85.10 | 80.50 | 76.00 | 71.40 | 66.80 | 62.20 | 57.60 
108.00 |103. 40 | 98. 80 94. 20 | 89.60 85.00 | 80.50 75.90 | 71.30 66.70 | 62.10 





22.5 percent of the excess over $500 plus 


110. 20 ls. jor.0o | 96. 50 | 91.90 | 87.30 | 82:70 | 78.10 | 73. 50 | 69.00 | 64. 40 
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(3) Fixing marital and dependency status as of 
July 1, with return requirements and withholding 
exemptions also based on July 1 status. 

Except for these three items, changes by the 1943 
Act remain part of the basic law. Thus there will be 
no earned income credit, no deduction for federal 
excises, no tax on mustering-out pav or cost of living 
allowances to Federal employees outside of the country. 
Blind persons will still have a $500 special deduction, 
back pay attributable to prior years may be specially 
treated, etc. Excise and postal rate increases con- 
tinue in effect. 


Wage-Earners: Though the law gives only a broad 
outline of the plan, simplification will be greatest 
under the plan where wage earners elect to file a very 
simple statement showing essential facts for deter- 
mining their tax liability. The local collectors will 
figure the tax. This plan details of which adminis- 
tration officials will work out contemplates the use 
of an optional tax table. This means that only those 
who are entitled to use the optional table may avail 
themselves of this simplified procedure. The House 
Committee suggested that the withholding furnished 
by the employer be made to serve as a convenient 
statement of tax liability from which the Collector 
could compute any additional tax due. 


Senate Reemployment Study: Most recent demon- 
stration of Congressional concern over reemployment 
of the many millions now serving in the Armed Forces 
is the Senate’s adoption on May 2 of S. Res. 225. The 
resolution calls for a detailed study “of problems relat- 
ing to the readjustment in civil life of veterans of 
World War II, particularly as such problems affect 
their employment or reemployment.” Hearings are 
to be conducted by the Senate Committee on Finance, 
which is directed to report its recommendations for 
any necessary legislation. 


New Assistant Commissioner: The appointment 
of George J. Schoeneman as Deputy Commissioner of 
Internal Revenue was confirmed May 2, 1944, see this 
issue’s cover. 


Due Date for Returns by Tax-Exempt Organiza- 
tions: The Commissioner of Internal Revenue has 
announced in T. D. 5368 that the due date for informa- 
tion returns, required of many tax-free organizations 
by Sec. 117 of the 1943 Act, is extended to August 15, 
1944. The extension applies to returns for account- 
ing periods beginning after December 31, 1942 but 
ending prior to April 1, 1944. The forms to be used 
for the returns are not yet available. 








| NEW YORK’S NEW FRANCHISE TAX LAW—Continued from page 246 
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and, having resolved the benefit of doubt in their 
favor, have not filed returns. If they now comply with 
the various technical requirements set forth in the 
statute, including the filing of a return on May 15, 
1945, certain taxes over five years old if not assessed 
by a certain date, cannot thereafter be assessed or 
asserted unless, of course, fraud is present. 

On the whole, while the new law appears more 
complicated than the old, it will probably be far 
more simple for the vast majority of corporations 
required to file franchise tax returns in the State of 
New York to comply with it. As far as the minority 
is concerned, while the reports may be slightly more 
complicated, they will receive a distinct tax benefit. 


New York now also has adopted the Massachusetts 
formula for allocating income used by a great many 
of its sister states and has, therefore, come into step 
in the march towards uniformity of allocating income 
by the states. Over a period of many years, this 
formula has been advocated as the best suited for 
uniformity by a number of committees of the Na- 
tional Tax Association, the last one of which, the 
Committee on Allocation of Income, the writer had 
the honor to be Chairman.” [The End] 


* For report of this committee, see 1939 National Tax Association 
Proceedings, pg. 190. Also Report of a Special Committee Designated 
by the Secretary of the Treasury to Conduct a Study on Intergovern- 
mental Fiscal Relations in the United States, U. S. Senate Document 
No. 69, 78th Congress, ist Session, Pages 426 to 431 inclusive. 
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OKLAHOMA COMMUNITY PROPERTY LAW-—Continued from page 262 








munity property states on the other. Thus in Kansas, 
a non-community state, if a divorce is granted for the 
fault of the wife, the court may nevertheless award 
her such share of the husband’s real and personal 
property as may appear just and reasonable.*® That 
carries the wife’s interest in property accumulated 
during marriage far into the camp of the community 
property states. It gives her as great a right on divorce 
as she has in Arizona, Texas or Washington. The line 
between the non-community states and the community 
property states is an imaginary line created by labels, 
not rights. 

The Oklahoma case now pending before the Supreme 
Court may not, however, present the issue as to the 
validity of the distinction between the non-community 
and community property states. In that event, the 
elective feature will be the chief focus of argument. 
The court’s simplest determination would be to base 
a distinction on that feature and to hold the Oklahoma 


36 General Stat. of Kansas Ann., Title 60, § 1511 (1935, as amended, 
1941). 
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law therefore ineffective. On the other hand, if the 
court were to recognize in the elective feature an ele- 
ment of no material significance and uphold the effec- 
tiveness of the law it would accomplish as much as 1! 
it were to condemn the community property system 
altogether. For then every state would copy Okla- 
homa—Oregon has already *7—and as a result the 
advantage held by the community property states 
would disappear. The effect would be the same as the 
adoption of the community property system in the 
Federal revenue law long ago suggested in these pages.” 
The loss of revenue could be made up by an adjust- 
ment of rates. 

Such a result would be in harmony with the realistic 
trend of judicial thought. After twenty-four centuries, 
it is time that the sophistic night of forms and phrases 
be brushed aside and that the truth and poetry which 
are the vibration of life be recognized and accepted in 
the open light of day. [The End] 





31 Oregon Laws, 1943, c. 440. 
3 16 TAXES—The Tax Magazine 138 (March, 1938). 
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STATE TAX CALENDAR 


ALABAMA 
j|— 
Automobile dealers’ reports due. 
July 10—— 
Alcoholic beverage distributors’, retailers’ 
and wholesalers’ reports due. 
Automobile dealers’ reports due. 
Oil and gas conservation tax due. 
Tobacco use tax and reports due. 
Tobacco wholesalers’ and jobbers’ reports 


due. 
July 15— 
Carriers’, Warehouses’ and transporters’ 
gasoline tax reports due. 
Carriers’, warehouses’ and transporters’ 


lubricating oils tax reports due. 

Motor carriers’ mileage tax and reports 
due. 

July 20—— 

Automobile dealers’ reports due. 

Coal and iron ore mining tax and reports 
due. 

Gasoline tax and reports due. 

Lubricating oils tax and reports due. 

Motor fuel tax and reports due. 

Sales tax and reports (including small tax- 
payers) due. 

Use tax and reports due. 

Carbonic acid gas reports and payment due. 


ARIZONA 
July 5— 
Alcoholic beverage licensees’ reports due. 
July 10— 


Luxury excise tax reports and remittances 
of wholesale liquor dealers due. 
July 15— 
Gross income tax reports and payments 
due. 
Motor carriers’ tax and reports due. 
Use fuel tax and reports due. 
July 25—— 
Gasoline tax and reports due. 
Motor fuel carriers’ reports due. 


ARKANSAS 
July 1—— 
Alcoholic beverage permit fees due. 
Cigarette dealers renew permits. 
Public utility gross earnings reports and 
remainder of fee due. 
July 10—— 
Alcoholic beverage reports and taxes due. 
Motor fuel carriers’ reports due. 
Natural resources severance tax and re- 
ports due. 
Statement of purchases of natural re- 
sources due. 
July 15—— 
Wine manufacturers’ 
due. 
July—Third Monday—— 
Property tax installment due. 
July 20—— 
Gross receipts tax and reports due. 
Use fuel tax and reports due. 
July 25—— 
Motor fuel tax and reports due. 


reports and taxes 





State Tax Calendar 


CALIFORNIA 


July 1— 


Beer and wine reports and tax due. 
Gasoline tax due. 
Surplus line brokers premiums tax due. 
Taxes due from public utilities trans- 
mitting money. 
July—First Monday—— 
Oil and gas production tax due. 
July 15—— 
Distilled spirits tax and reports due. 
Gasoline tax reports due. 
Railroad Commission fees due. 
Sales tax and reports due. 
Use fuel tax and reports due. 
Use tax and reports due. 
July 20— 
Motor carriers’ gross receipts tax due. 


COLORADO 
July 5— 
Motor carriers’ taxes due. 
July 10—— 


Motor carriers’ reports due. 
Wholesalers’ alcoholic beverage reports 
due. 

July 14— 
Sales tax and reports due. 
Use tax and reports due. 

July 15— 
Coal mine owners’ reports due. 
Coal tonnage tax and reports due. 
Income tax (second installment) due. 
Service tax and reports due. 


July 25— 
Gasoline tax and reports due. 
July 31—— 
Property tax (second installment) due. 
CONNECTICUT 
July 1— 
Gasoline tax due. 
July 10—— 
Cigarette distributors’ reports due. 
July 15— 


Cable, car, express, telegraph, telephone, 
electric, gas, power and water company 
taxes due. 

Gasoline tax reports due. 


July 20— 
Alcoholic beverage tax and reports due. 


DELAWARE 
July 1—— 
Express company taxes due. 
Railroad tax (installment) due. 
Telephone and telegraph taxes due. 
Wilmington property taxes due. 
July 10— 
Bank share reports due. 
July 15— 
Filling stations’ gasoline tax reports due. 
Importers’ and manufacturers’ alcoholic 
beverage reports due. 
Resident wholesale dealers cigarette tax 
report due. 
July 30—— 
Payment of withholding tax under war 
emergency gross income tax due. 
July 31—— 
Carriers’ gasoline reports due. 
Distributors’ gasoline taxes and reports 
due, 


DISTRICT OF COLUMBIA 
July 10— 

Alcoholic beverage reports due from li- 
censed manufacturers, wholesalers and 
retailers. 

Beer reports due from licensed manufac- 
turers and wholesalers. 

July 15— 

Beer tax due. 
July 25— 

Gasoline tax and reports due. 
July 31—— 

Last day to make personal property re- 
turns. 





FLORIDA 
July 1—— 
Chain store license and inventory tax due. 
Franchise tax and reports due. ~* 
July 10—— 
Manufacturers’ and distributors’ alcoholic 
beverage reports and payments due. 
July 15— : 
Gasoline sales, use tax and storage reports 
and payments due. 
Motor vehicle fuel use tax and reports due. 
Transporters’ and carriers’ alcoholic bev- 
erage reports due. 
July 31—— 
Motor transportation companies’ taxes and 
reports due. 


GEORGIA 
July 10—— 
Tobacco wholesale dealers’ reports due. 
July 15— 
Malt beverage tax and reports due. 
July 20—— 
Gasoline tax and reports due. 


IDAHO 
July 1—— 
Franchise license tax and statement due. 
July 10— 


Beer dealers’ reports due. 


July—Second Monday—— 

Railroad, transmission line, telephone and 
telegraph company property tax reports 
due. 

July 15— 

Electric power company taxes and reports 
due. 

Gasoline tax and reports due. 

Motor carriers’ gross receipts tax (quar- 
terly installment) due. 


ILLINOIS 

July 1— 

Corporation franchise tax due. 

Gross insurance premiums tax due. 
July 10—— 

Motor carriers’ mileage tax due. 
July 15— 

Alcoholic beverage reports due. 

Cigarette tax returns due. 

Public utility tax and reports due. 

Sales tax and reports due. 


July 20—— 

Gasoline tax and reports due. 
July 30— 

Transporters’ gasoline tax reports due. 
July 31—— 


Last day to pay franchise tax. 


INDIANA 
July 1—— 
Motor carriers’ registration fees due. 
Navigation company property tax and re- 
turns due. 
July 15— 
Fuel use tax payment and reports due. 
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July 20—— 
Bank and trust company intangibles tax 
due. 
Bank share tax due. 
Building and loan association intangibles 
tax and returns due. 
July 25— 
Gasoline tax and reports due. 
July 30—— 
Last day to file corporation reports. 
July 31—— 
Gross income tax and reports due. 


IOWA 
July 1— 
Chain store license tax due. 
First day to file corporation reports. 


Motor carriers’ compensation tax install- 
ment due. 
Stock transfer reports due. 
July 10— 
Beer tax and reports due from class A 
permittees. 


Carriers’ gasoline tax reports due. 

Cigarette vendors’ reports due. 
July 20— 

Gasoline tax and reports due. 

Sales tax and reports due. 

Use tax and reports due. 


KANSAS 

July 10—— 

Malt beverage tax and reports due. 
July 15— 

Carriers’ gasoline tax reports due. 

Compensating tax and reports due. 

Motor carriers’ gross ton mileage tax and 

reports due. 

July 20— 

Sales tax and reports due. 

Special fuel use tax and report due. 
Jaly 25— 

Gasoline tax and reports due. 


KENTUCKY 
July 1— 
Fees for maintenance of public service 
commission due. 
July 10—— 
Amusement and entertainment tax and 
reports due. 
Cigarette tax reports due. 
Refiners’ and importers’ gasoline tax re- 
ports due. 
July 15— 
Alcoholic beverage reports due. 
Income tax (second installment) due. 
Motor vehicle fuel (other than gasoline) 
tax and reports due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax and re- 
ports due. 
July 20—— 
Oil production tax and reports due. 
July 21—— 
Banks’ reports of deposits due. 
July 31—— 
Dealers’ and transporters’ gasoline tax and 
reports due. 


LOUISIANA 
July 1— 
Wholesalers’ tobacco reports due. 
July 10— 
Importers 


* gasoline tax and reports due. 
Importers’ 


kerosene tax and reports due. 
alcoholic beverage reports due. 
lubricating oils reports due. 


Importers 
Importers 
July 15—— 

Carriers’ gasoline reports due. 

Carriers’ kerosene reports due. 

Carriers’ alcoholic beverage reports due. 

Carriers’ lubricating oils reports due. 

Intoxicating liquor manufacturers’ 
dealers’ reports due. 

Wholesalers’ tobacco reports due. 

July 20— 

Alcoholic beverage reports and tax due. 

Dealers’ gasoline tax and reports due. 

Dealers’ kerosene tax and reports due. 

Fuel use tax and reports due. 

Lubricating oils tax due; dealers’ reports 
due. 

New Orleans sales and use tax and reports 
due. 

Petroleum solvents reports due. 

State sales and use tax returns and pay- 
ments due. 
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and 


July 31—— 


Gas-gathering tax and reports due. 

Natural resources severance tax and re- 
ports due. 

New Orleans property tax (installment) 
due. 

Public utility and pipe line tax and re- 
ports due. 


MAINE 


July 1— 


Bank share tax due. 


July 10—— 


Manufacturers’ and wholesalers’ malt bev- 
erage reports due. 


July 15— 


Use fuel tax and reports due. 


July 31—— 


Gasoline tax and reports due. 


MARYLAND 


July 10— 


Admissions tax due. 


July 15— 


Income tax (second installment) due. 


July 30—— 


Motor fuel reports due from purchasers in 
cargo lots. 


July 31—— 


Beer tax and reports due. 
Gasoline tax and reports due. 


MASSACHUSETTS 


July 1—— 


Last day to pay insurance company pre- 
miums tax. 
Property tax (first installment) due, 


July 10— 


Alcoholic beverage excise taxes and reports 
due. 
Meals excise tax and reports due. 





July 15— 
Cigarette distributors’ 
due. 
Cold storage warehouse reports due. 
July 31—— 
Motor fuel tax and reports due. 


taxes and reports 


MICHIGAN 
July 1—— 
First day to pay corporation privilege fees 
and make reports. 
Gas and oil severance tax and reports due. 
July 5—— 
Carriers’ gasoline tax reports due. 
July 10— 
Common and contract carriers’ 
reports due. 
July 15— 
Sales tax and reports due. 
Use tax and reports due. 
July 20— 
Distributors’ gasoline tax and reports due. 


fees and 


MINNESOTA 

July 10— ; 

Brewers’, manufacturers’ and wholesalers’ 

alcoholic beverage reports due. 

July 15— 

Interstate motor carriers’ mileage tax due. 
July 23—— 

Distributors’ gasoline tax and reports due. 

Special use fue] tax and reports due. 


MISSISSIPPI - 
July 5— 
Factory reports due. 
July 10—— 


Admissions tax and reports due. 
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July 15— 
Franchise tax and reports due. 
Gasoline tax and reports due. 
Retailers’, wholesalers’ and distributors’ 
light wine and beer reports due. 
Sales tax and reports due. 
Timber severance tax and reports due. 
Tobacco manufacturers’, distributors and 
wholesalers’ reports due. 
Use tax and reports due. 
July 25— 
Oil severance tax report and payment due. 
July 31—— 
Factories’ annual reports due. 


MISSOURI 
July 5— 
Non-intoxicating beer permittees’ reports 
due. 
July 10— 


Oil inspection reports and fees due, 
July 15— 

Alcoholic beverage reports due. 

Gasoline tax reports due. 

Retail sales tax and reports due. 
July 25— 

Use fuel tax and reports due. 
July 31—— 

Gasoline tax due. 


MONTANA 
July 1—— 
Moving picture theatre licenses issued and 
tax due. 
July 15— 
Brewers’ and beer wholesalers’ tax and 


reports due. 
Electric company taxes and reports due. 
Gasoline tax and reports due. 
Motor carriers’ additional fees due. 
Motor carriers’ annual reports and fees due. 
July 20—— 
Crude petroleum producers’, dealers’, re- 
finers’ and transporters’ reports due. 
Pipe line companies’ reports due. 
July 30— 
Carbon black producers’ semi-annual report 
and license tax due. 
Coal mine operators’ and retail dealers’ tax 
and reports due. 
Oil producers’ license tax and reports due. 
Telegraph and natural gas company taxes 
and reports due. 


NEBRASKA 
July 1— 
Occupational tax and reports due from do- 
mestic and foreign corporations. 
Personal property taxes (second install- 
ment) due. 
July 15— 
Alcoholic beverage manufacturers’ 
wholesale distributors’ reports due. 
Gascline tax and reports due. 
Imitation butter tax and reports due. 


and 


NEVADA 
July 1— 
Corporation reports due. 
Petroleum products reports due. 
July—First Monday 
Electric light, heat and power, gas, street 
railway, telegraph, telephone and water 
company taxes due. 
July—Ten Days after First Monday 
Toll roads’ and bridges’ quarterly tax and 
reports due. 
July 15—— 
Carriers’ gasoline tax reports due. 
July—Second Monday 
Last day to make property tax returns. 
July 25— 
Dealers’ gasoline tax and reports due. 
Fuel users’ tax and reports due. 
July 31—— 
Mines’ net proceeds reports due. 











NEW HAMPSHIRE 
July 1— 
Public utility reports due. 
July 10— 

Manufacturers’, wholesalers’ and permit- 
tees alcoholic beverage reports due; per- 
mittees’ payments due. 

July 15— 

Use fuel reports and tax due. 

July 31—— : 

Carriers’ reports of motor fuel deliveries 
due. 

Motor fuel distributors’ reports and taxes 
due. 


TAXES—The Tax Magazine 
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NEW JERSEY 
July 10— 

Excise tax and reports due from busses in 
interstate commerce. 

Gross receipts tax and reports due from 
busses and jitneys in municipalities. 

July 15—— 

Alcoholic beverage reports and taxes due 
by manufacturers, distributors, trans- 
porters, warehousemen and importers. 

July 20— 

Alcoholic beverage retail consumption and 
distribution licensees’ reports and taxes 
due. 

July 30—— 
Carriers’ gasoline tax reports due. 
July 31—— 
Distributors’ gasoline tax and reports due. 


NEW MEXICO 
July 15— 
Income tax due. 
Occupational gross income tax and reports 
due. 
Oil and gas conservation tax reports due. 
Severance tax and reports due. 
July 20—— 
Electric, gas, water and steam com- 
pany inspection fees due. 
Motor carriers’ tax and reports due. 
Pipe line operators’ license tax due. 
July 25—— 
Gasoline tax and reports due. 
Use or compensating tax and reports due. 
July 30— 
Oil and gas production tax net value re- 
ports due. 


NEW YORK 
July 1—— 
Last day to pay village property taxes 
(with certain exceptions). 
July 15—— 
Last day for payment of second quarter 
of personal income tax. ; 
New York City occupancy tax and returns 
due. 
July 20—— 
Alcoholic beverage tax and reports due. 
New York City retail sales tax and re- 
turns due. 
New York City use tax and returns due. 
July 25—— 
New York City conduit company tax and 
reports due. 
New York City public utility excise tax 
and returns due. 
July 31—— 
Gasoline tax and reports due. 


NORTH CAROLINA 
July 1—— 

Installment-paper dealers’ tax and reports 

due. 
July 10—— 

Carriers’ gasoline tax reports due. 

Railroads’ alcoholic beverage tax and re- 
ports due. 

Unfortified wine additional tax and reports 
due. 

July 15— 

Sales tax and reports due. 

Spirituous liquor tax due. 

Use tax and returns due. 

July 20—— 

Distributors’ gasoline tax and reports due. 

Franchise bus carriers’ and haulers’ taxes 
and reports due. 

July 30—— 

Electric light, power, street railway, gas, 
water, sewerage and telephone company 
tax and reports due. 

July 31—— 

Franchise tax and reports due. 

Lightning rod dealers’ and manufacturers’ 
tax and reports due. 


NORTH DAKOTA 
July 1—— 
Cigarette tax reports due. 
First day for filing domestic corporation 
reports and paying fees. 
Railroad property tax reports due. 
July 15—— 
Beer tax and reports due. 
Gasoline tax reports and payment due. 
Interstate motor carriers’ tax due. 


State Tax Calendar 


July 20— 
Sales tax and reports due. 
Use tax and reports due. 
July 25— 
Use fuel tax due. 


OHIO 
July 10—— 
Admissions tax and reports due. 
Alcoholic beverage reports due from class 
A and B permittees. 
Wholesale cigarette dealers’ reports due. 
July 15—— 
Cigarette use tax and reports due. 
Franchise tax due. 
Private motor carriers’ tax due. 
Public motor carriers’ tax due. 
Use tax and reports due. 
July 20—— 
Bank share taxes due. 
Dealers’ gasoline tax reports due. 
Intercounty corporations’, intangibles deal- 
ers’, and public utility intangibles tax 
due. 
July 30— 
Carriers’ gasoline tax reports due. 
July 31 
Gasoline tax due. 
Sales tax and reports due. 





OKLAHOMA 
July 1—— 
First day to file affidavit of capital stock 
of foreign corporations, 
First day to file corporation license 
tax reports. 
Oil, gas and mineral gross production tax 
and reports due. 
Petroleum excise tax and reports due. 
July 5—— 

Operators’ reports of mines other than coal 
due. 
July 10—— 
Airports’ 
due. 
Alcoholic beverage tax and reports due. 

Cigarette and tobacco reports due. 


gross receipts tax and reports 





July 15— 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 
Sales tax and reports due. 
July 20—— 
Carriers’ use fuel tax reports due. 
Coal mine operator’s reports due. 
Use fuel oil tax and reports due. 
Use tax reports and payment due. 
July 30— 
Cotton manufacturers’ tax and reports due. 
Information report on oil and natural gas 
due. 


OREGON 
July 1—— 
Corporation license tax reports due. 
July 10— 
Oil production tax and reports due. 
July 15—— 
First day to pay corporation license tax. 
Second quarter instalment of personal in- 
come tax due, 
July 20— 
Alcoholic beverage tax and reports due. 
Motor carriers’ tax and reports due. 
Use fuel tax and report due. 
July 25— 
Gasoline tax and reports due. 


PENNSYLVANIA 
July 1—— 
Property taxes delinquent (in cities not 
specifically mentioned in law). 
July 10—— 
Malt beverage tax reports due. 
Spirituous and vinous liquor 


importers’ 
reports due. 


July 15—— 
Employers’ returns due on tax withheld at 
source under Philadelphia income tax. 
Manufacturers’ alcoholic beverage tax and 
reports due. 
July 31—— 
Gasoline tax and reports due. 
Philadelphia personal property tax due. 


RHODE ISLAND 
July 1—— 
Annual franchise tax on domestic corpo- 
rations due. 
Corporate excess tax due. 
July 10—— 
Manufacturers’ alcoholic beverage reports 
due. 
Tobacco products tax reports due. 
July 15— 
Annual franchise tax on domestic corpo- 
rations delinquent. 
Corporate excess tax delinquent. 
Gasoline tax and reports due. 


SOUTH CAROLINA 
July 1— 
Motor carriers’ tax installment due. 
July 10—— 
Admissions tax and reports due. 
Beer and wine wholesalers’ reports due. 
Last day to make power tax return and 
pay tax. 
July 20—— 
Gasoline tax and reports due. 
Special use fuel tax and reports due. 
July 30—— 
Semi-annual installment and report of tn- 
surance company premiums tax due. 


SOUTH DAKOTA 


July 1—— 
Passenger motor carriers’ tax due. 
July 10—— 
Interstate motor carriers’ taxes and re- 
ports due. 


July 15—— 

Alcoholic beverage sales reports due (tax 
due in 30 days). 

Carriers’ gasoline tax reports due (tax due 
in 30 days). 

Dealers’ gasoline tax reports due (tax due 
in 30 days). 

Motor carriers of property—compensation 
fees due. 

Sales tax reports and payment due. 

Use fuel tax and reports due. 

Use tax and reports due. 





July 30 
Mineral products severance tax and re- 
ports due. 
TENNESSEE 
July 1— 


Corporations’ annual reports and fees due. 
Cottonseed oil mill reports due. 
Excise (income) tax and returns due. 
Franchise tax and reports due. 

July 5—— 
Oil and volatile substance quarterly re- 

ports due. 

July 10—— 
Barrel beer tax due. 
Carriers’ gasoline tax reports due. 
Cigarette distributors’ reports due. 
Last day to make alcoholic beverage re- 

ports. 

July 15—— 
Fuel users’ reports due. 

July 20—— 
Distributors’ gasoline tax and reports aque. 
Liquid carbonic acid gas tax due. 

July 31—— 
Last day to make insurance company pre- 


miums tax returns and pay tax install- 
ment. 


TEXAS 
July 1—— 

Commercial and collection agency tax and 
reports due. 

Luxury excise tax and reports due on new 
radios, new cosmetics and playing cards. 

Motor carriers’ gross receipts tax and re- 
turns due. 

Public utility tax and reports due. 

Sulphur production tax and reports due. 

Textbook publishers’ tax and reports due. 
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